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STATE OF VERMONT

SUPERIOR COURT CIVIL DIVISION
Docket No. 242-1,0-12 OecvUnit

TransCanada Hydro Northeast, Inc,
Plaintiff

DECISION ON THE MERITS

Town of Newbury
State of Vermont,

Defendants

This matter is before the court on Plaintiff's appeal from the decision of the Newbury Board of
Civil Authority, which assessed Plaintiffs flowage easements associated with the Wilder Dam at

5L,472,8OO as of April L, 20t2. The cou rt considers the matter de novo. 32 V.S.A. 5 4467 .

A trial was held before the undersigned on May 4-5, 2015. Attorney Robert E. Woolmington
represented TransCanada Hydro Northeast, lnc. ("TransCanada"). Attorney Jon T. Anderson
represented the Town of Newbury ("Town"). Assistant Attorney General Mary L. Bachman and Chief

Assistant Attorney General William E. Griffin represented the State of Vermont ("State"). Each party

filed a post-trial memorandum.

The parties agree the proper formula for valuing flowage easements is the number of acres

multiplied by the value per acre. However, they disagree about both the number of acres and the value
per acre. TransCanada requests a valuation of $9,500 (19 acres at 5500 per acre). The Town seeks a

valuation of 52,160,000 (1,964 acres at $1,100 per acre). The parties agree the 201.2 common level of
appraisal as determined by the State of Vermont is 98.59% for the Town of Newbury.

NUMBER OF ACRES

ln substancel, the Town argues the easements subject to taxation should include all land within
the 100-year flood plain, which it estimates to be 1,964 acres, TransCanada argues the easements

subject to taxation should include only that land which is inundated by the Wilder Dam during normal
operations, meaning an area of about 19 acres.

At trial, the court received several sources of evidence about the amount of acreage included in

TransCanada's flowage easements: (1) deeds of conveyance recorded in the Town of Newbury land

records; (2)Tax Stabilization Contract executed byTransCanada's predecessor, New England Power
Company, together with associated correspondence; (3) Exhibit K "project area" for TransCanada's

t The 100 year flood line is located approximately at the perimeter of the easements as alleged by the Town and
State. However, the appraiser indicated this is coincidence.
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license issued by Federal Energy Regulatory Commission; (4) opinion of the State's2 engineer/appraiser;

and (5) opinion of TransCanada's engineer/hydro-geologist.

Deeds

Deeds recorded in the Newbury land records provide a helpful starting point for understanding

the flowage easements. The easements were acquired during the planning and construction of the

Wilder Dam. Yet as explained by TransCanada's predecessor, New England Power Company (NEPCO),

the deeds themselves do not adequately define the acreage affected. An engineering study is required

to obtain a fuller understanding of the scope of the flowage rights. ln 1985, NEPCO's Director of Real

Estate and Property Taxes stated the following in a letter to the Newbury Town Clerk:

Attached is a listing of the grantors of flowage rights in Newbury to New

England Power Company along with the book and page recording these rights. The

rights were acquired to permit New England Power Company to flow the land to a

specified elevation on the U.S.G.S. maps. Most of the individual grantors gave us rights

to elevation 385 feet and a few were granted at 390 feet. As a practical matter, 385

feet is the controlling elevation.

It would take an engineering study to determine the actual acreage subject to
flowage. We believe that our rights exist along the entire length of the river in

Newbury. I have recently heard that the State of New York employs a formula for
valuing flowage and storage rights. I have asked for a copy and will be glad to share it

with you.

Defendant's Exhibit A (sansoucy Appraisal, Tab F, Letter dated Nov. 8, L985) (emphasis added). Thus,

the easements are defined by elevation, and some easements allow for higher water elevation (390 feet

above sea level) as compared with others (385 feet above sea level).

Furthermore, the testimony at trial indicates that the elevations refer to the water level at the

Wilder Dam, not the elevation of the land subject to the easements. Water behind the dam "piles up"

(as described by Mr. Sansoucy) creat¡ng a "backwater effect" (as described by Ms. Robinson) in relation

to the rate of water flow (generally measured in cubic feet per second). Ms. Robinson indicated that the

backwater effect can be understood by picturing a boulder in a river. The water collects upstream

behind the boulder causing the water to be become elevated. She also explained that as the water

continues to rise, the backwater effect of an object diminishes. Therefore, determining the particular

area of land subject to flowage rights requires consideration of the deeds in combination with an

engineering study.

Tax Stabilízøt¡on Contract

ln L997, NEPCO entered a tax stabilization contract with the Town of Newbury. The contract

states, "The property subject to this contract consists of flowage rights affecting approximately 1100

acres described in Exhibit A attached hereto and incorporated herein by reference." Defendant's Exhibit

2TransCanada'sappraiserdidnotexpressanopinionabouttheacreagesubjecttoflowagerights. lnstead,hewas
directed to assume the easements comprised 24 acres. Subsequent to the appraisal, he opined that his appraisal

was valid for easements covering fewer than 60 acres.
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A (Sansoucy Appraisal, Tab F, Letter dated May 23,1997, and Tax Stabilization Contract). Neither the
contract, nor the related letter, provide the factual basis for the estimate of 1,100 acres subject to
flowage rights. Even without understanding the factual basis, the estimate indicates NEPCO's analysis of
the acreage subject to flowage easements is more consistent with the Town' s analysis than
TransCanada's analysis in this case. The evidence of the tax stabilization contract weighs in favor of the
Town.

FERC License Exh¡b¡t K

The Federal Energy Regulatory Commission (FERC) issued the current license for the Wilder Dam

onDecemberL0,L979. PlaintiffsExhibit3. TheFERClicenseexpiresApril30,20LS. ld.at77.

Based upon the testimony of John Ragonese, FERC License Manager employed by TransCanada,

the court finds there is a document known as Exhibit K3 associated with each FERC license. Exhibit K is

intended to depict the "project boundary" for the dam. ln the current license, FERC stated:

Exhibit K

NEPCO Exhibit K shows a project boundary which, in general, follows the outer
lot lines of lands owned in fee and which follows contour lines, as designated on each

drawing, on lands over which NEPCO holds only flowage rights. NEPCO states that the
exact locat¡on of the line delineating the outs¡de limits of its flowage rights cannot be

determined since its location changes under varying flood, ice, and other conditions.
It also states that it includes in the project all of the rights which it has to flow water
over the lands and properties of others. The entire parcels over which NEPCO has

flowage rights, however, are not shown as included within the project boundary on the
Exhibit K maps.

Our staff recommends that NEPCO be required to file a revised Exhibit K to
define clearly the limits of the lands and over which NEPCO hold only flowage rights for
the project. Article 38 requires NEPCO to file such a revised Exhibit K for approval. The
project boundary should be revised to encompass highwater levels, i.e., all lands on

which waters flow when the reservoir is at full pond (including increase in the water
level in upstream reaches because of backwater effects), and all other land which is

necessary for project purposes. Where a flowage easement applies to an entire tract of
land and is not otherwise defined, the project boundary may enclose the entire tract.

ld. at L7-L8 (emphasis added). FERCs order stated:

Article 38. Within one year from the date of issuance of this license, the
Licensee shall file for approval a revised Exhibit K conforming to the requirements of
$4.4L of the Commission's regulat¡ons and the order issuing this license and clearly
delineating the limits of the lands over which it holds flowage rights for the project.

ld. at30. Based upon the testimony of Mr. Ragonese, the court finds that NEPCO did revise its Exhibit K.

A photocopy of the revised Exhibit K was admitted at trial as Plaintiff's Exhibit 4. The revised Exhibit K

t E*hibit K is not a reference to the court's identification letter for an exhibit, but rather it is an identification letter
used by FERC.
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shows a th¡ck black line close to the river's edge. On December L7 ,1980, FERC issued an "Order

Approving Revised Exhibit K". Plaintiff's Exhibit 5,

Of course the court cannot relate with precision the position of the thick black line to the miles

of riverbank and adjacent land depicted in Exhibit K. However, the thick black line appears very roughly

consistent with TransCanada's assertion that 19 acres of easements are contained inside the FERC

approved project boundary. From this fact, TransCanada urges the court to conclude that it should be

taxed upon only L9 acres. The Town opposes this assertion and argues that the FERC project boundary

does not control the issue of taxation for flowage rights.

This court cannot presume to know what the thick black line meant to FERC when it approved

the revised Exhibit K, but the court can make some observations. First, it appears FERC required NEPCO

to define a boundary that NEPCO claimed could not be "determined since its location changes under

varying flood, ice, and other conditions." Revised Exhibit K suggests that NEPCO resolved its dilemma by

ignoring the issue of flooding. The thick black line roughly comports with the normal operation of the

dam, including backwater effect, but it does not appear to have any relationship to the virtually

unlimited number of scenarios that could result during flood events. The thick black line is inconsistent

with the vast weight of the evidence showing that marginal flooding due to the dam may occur on land

far from the riverbank, depending on the water flow, terrain, etc.

The court finds that the thick black line on the FERC Exhibit K does not enclose all acreage

included in TransCanada's flowage easements.

Opiníon of Engineer/Appraiser Sansoucy

George Sansoucy is a licensed professional engineer and certified appraiser. He owns George Ë.

Sansoucy, P.E., LLC(GES), based in Lancasterand Portsmouth, N.H. GESemploys 1"5 peopleand provides

engineering and appraisal services for special purpose utility properties. TransCanada stipulated to Mr.

Sansoucy's expertise.

GES appraised the value of TransCanada's flowage easements in Newbury during 2010. At that
time, GES valued the easements at $1,472,800. The State of Vermont hired GES to update its appraisal

of the TransCanada easements to April L,2OL2. "The purpose of the assignment is to express an 'as is'

retrospective opinion of market value for the subject properties as of April t,20t2." Defendant's Exhibit

A, page 2.

Mr. Sansoucy concluded that TransCanada owns flowage easements by deed or by prescription

within Newbury totaling approximately t,964 acres. /d. at 5. ln reaching this conclusion, Mr. Sansoucy

reviewed 27 deeds, L master deed covering 13 other deeds, and the FERC Exhibit K maps. Transcript,

page 207. After reviewing these documents, he closed boundaries left open on the Exhibit K maps and

used a planimetera method to estimate the number of acres that were inundated (perpetually under

water) and normally dry, but inside the area that in his opinion included the Wilder Dam project area

shown the Exhibit K maps. Defendant's Exhibit A, pages 5-6.

a 
As explained in Mr. Sansoucy's testimony, "planimeter . . . is a fancy word for just measure the area, and then

translate that measured area into acres." Transcript, page204.
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The court finds Mr. Sansoucy is a competent professional engineer, and he is credible. The

planimeter method used by Mr. Sansoucy is accurate, but it has a higher margin of error than more
modern methods of measuring land area, such as the methods used by TransCanada's engineer.

Mr. Sansoucy testified that all acreage subject to deeded easements should be included in the
taxable acreage. Although the evidence is not completely clear on this issue, Mr. Sansoucy may have

improperly included in his estimate some acres that cannot be floodeds by the Wilder Dam. The court is
persuaded by TransCanada's expert that "backwater effect" diminishes to the point of being

inapplicable or negligible in extreme flooding, such as flooding above the L00 year line. Although by

deed a flowage easement may exist over these higher grounds, the easement would have no value if no

flooding could occur as a result of the Wilder Dam. Therefore, any acreage above the 100 year flood line

should not be included in the formula (acres multiplied by value/acre).

ln sum, Mr. Sansoucy used reliable methods to determine the acreage included in

TransCanada's flowage easements, but he may have included some acres above the 100 year flood line
where no flooding could occur as a result of the Wilder Dam's backwater effect.

Opi nio n ol E n gi n eer/ Hyd ro-G eol og i st RobÍ n so n

Elizabeth C. Robinson is a licensed professional engineer and hydro-geologist. She holds a

Bachelor of Science degree in civil engineering, and has completed graduate courses in civil engineering

hydrology and geology. She holds a Master's degree in land planning, community planning, and

development. She is employed by GEI Consultants (GEl), a consulting firm that employs scientists,

engineers, and ecologists. GEI employs over 600 people in 30 offices across the U.S. Ms. Robinson

works in the areas of hydrology and hydraulics, both as it pertains to surface water and ground water.

She performs inundation studies associated with flood events occurring in natural and man-made

channels. The court finds Mr. Robinson qualified as an expert in the areas pertinent to her testimony in
this case.

TransCanada hired GEI to evaluate the inundation under normal flow scenarios and under
various flood flow conditions on the Connecticut River from just above the Wells River to the Wilder
Dam. Ms. Robinson was assigned to the project.

Ms. Robinson used software known as the Hydrologic Engineering Centers River Analysis System

(HEC-RAS) to evaluate the impact of the Wilder Dam upon the Connecticut River and adjacent lands in

Newbury. The software was developed by Army Corps of Engineers and its use has become widespread.

The HEC-RAS model involves a series of equations: the continuity equation; the energy equation; and

the flow resistance equation. The model involves a user interface that allows entering data, such as

various flows. The model recognizes topography and bathymetry of a river channel in evaluating how

waterflows through a channel. The terrain data used by Ms. Robinson was obtained through an aerial

LIDAR survey. LIDAR has a vertical accuracy within 0.4 feet across a one meter cell. The bathymetry data
was obtained from a survey using boats in the impoundment area. The bathymetry data has a vertical

accuracy within 0.1 feet across a five meter cell.

Ms. Robinson testified that under normal flow conditions, the Wilder Dam's backwater effect
causes L9 acres to be inundated with water. As water flow increases, the 19 acres increases to a

s Transcript, page 258
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max¡mum of almost 33 acres. As water flow increases even more, the backwater effect is diminished

and the inundated area due to backwater decreases to about 3 acres, plus or minus one acre, at the 100

year flood level. Plaintiff's Exhibit 9 (the exhibit shows 32 acres, but Ms. Robinson testified that she

should have rounded up to 33 acres for the 1.1 year flood). The court finds Ms. Robinson credible and

reliable in this analysis.

However, the small number of acres flooded by the dam at any one moment may occur over a

very large number of acres. ln concept the flooded area caused by the dam is a relatively narrow

meandering strip of land along a 15 mile stretch of river. As water rises during a flood, there's a small

area of flooding at the wate/s edge caused by the dam's backwater effect. When the natural flooding
increases, the area of flooding caused by backwater effect pushes the wate/s edge out a bit more.

When the water's edge naturally recedes, the flooded area due to the dam's backwater effect recedes

with it. ln sum, the small number of acres is based upon a single moment in time. The large number of
acres is the cumulative area affected at every moment from the beginning of a flood event to the end of
that flood event.

TransCanada argues that only the small number of acres is important because most of the land

would be flooded naturally in any particular flood, except for the small number of acres at the peak

water level. For example, TransCanada argues that a crop under 9 feet of water is similarly situated to a
crop under 9 feet 1 inch of water, referring to land not at the wate/s edge. This argument ignores the
fact that every acre of land floods a bit sooner because of backwater effect. Similarly, every bit of land

stays wet a bit longer as the water recedes. Thus, all land flooded is wet longer because of the Wilder
Dam. lt's not simply a matter of water depth. The time under water also is enlarged.

Another problem wlth TransCanada's argument is that each flood event is unique and each

flood event may have a different peak level. Even if the court were to consider flooding caused by the
dam only at the peak of each flood, two floods could have two very different peaks, and the two narrow

strips of land may overlap only partially or not at all. Each subsequent flood may continue to add to the
cumulative area flooded by the dam.

Ms. Robinson calculated the total area inundated during the operation of the Wilder Dam at

several different flows. /d. Under normal operating conditions with river flow of L0,700 cubic feet per

second (cfs), 335 acres are inundated. During a 1.1 year flood event with river flow of 27,878 cfs, 663

acresareinundated. DuringaL00yearfloodeventwithriverflowofTS,I9Tcfs,2,lTOacresare
inundated. However, 311 acres would be inundated even under normal conditions without the Wilder
Dam. Plaintiff's Exhibit 9. The court finds Ms. Robinson credible and reliable in this analysis.

Weighing the Evidence Re: Aueoge

The court assigns more weight to Ms. Robinson's analysis than any of the other evidence related

to measuring the acreage subject to TransCanada's flowage rights in the Town of Newbury. Her analysis

involved a more reliable method than the planimeter method used by Mr. Sansoucy. The court gives no

weight to the revised FERC Exhibit K maps showing a thick black line as the project boundary because

the line appears to completely ignore inundation during flood events. The tax stabilization contract and

related correspondence recognize that a substantial number of acres (1,100) are affected, but also that
an engineering study should be performed. Thus, the contracted estimate of acreage is at most a rough

estimate. While the deeds are important, they alone do not reveal the number of acres affected.
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ln sum, the court finds that TransCanada's flowage easements contain 2,L70 acres based upon
100 year flood line, less 311 acres that would be inundated even without the Wilder Dam.

TransCanada's flowage easements cover 1,859 acres.

VATUE PER ACRE

The evidence includes two appraisals:

L. TransCanada's appraisal by George Silver of George Silver & Associates. Mr. Silver estimates the
value at SSOO per acre. Plaintiff's Exhibit L6, pageTO.

2. State's appraisal by George Sansoucy of George E. Sansoucy, P.E., LLC. Mr. Sansoucy estimates the
value of flowage rights at S1,100 per acre. Defendant's Exhibit A, page 52.

Both appraisers acknowledge the three most common approaches to appraisal: cost, income, and

comparable sales. Both appraisers rejected the cost approach because flowage easements contain no

improvements to land. Plaintiff's Exhibit 16, page 46; Defendant's Exhibit A, page 41. Both appraisers

rejected the income approach because the income generated from flowage easements is produced

only through a combination of those easements with other property (e.g. the Wilder Dam and power
generating equipment). Plaintiffs Exhibit 16, page 48; Defendant's Exhibit A, page 50. Both appraisers
based their valuation on the sales comparison approach.

The appraisers were enlisted to perform a very difficult task. Each was hired to est¡mate the
value of property where the only applicable common method of appraisal requires a market from
which sales data may be extracted. Yet flowage rights rarely are transferred. Flowage rights are by

their very nature useful to only a small number of entities, such as hydropower companies, and thus
few transactions occur. Even when transactions do occur, flowage rights generally are purchased by

entities that possess legal author¡ty to compel a sale should the need arise. Despite the difficulty of the
task, appraisers must gather and analyze limited available data about the value of easements bought
and sold. ln this decision, the court in some respects criticizes the work of each appraiser. This

criticism arises from the necessity of fact finding, and is not intended to censure the appraisers. Both

appraisers obviously are well qualified and diligent.

Silver Appraisøl

TransCanada directed Mr. Silverto appraise as of April I,20L2, an area of 24 acres inundated
within the Town of Newbury as a result of normal operations at the Wilder Dam. His initial appraisal

issued July 3L, 2014, included this 24 acre assumption. Plaintiffs Exhibit 16, Extraordinary Assumption
No. 7, page xxvii.

Subsequent to that appraisal, TransCanada requested Mr. Silver to clarify whether modifying the
assumption to allow for up to 60 acres of flowage easements would materially alter his per acre

valuation. On April 29,2015, Mr. Silver provided a second appraisalas of April 7,2012, indicatingthat
his $500 per acre valuation would rrot rnaterially differ for flowage easenrents greal.er tlrarl 24 acres, buI
less than 60 acres. State's Exhibit 18.

At trial, Mr. Silver testified that he had no opinion as to the value of flowage easements

exceeding 60 acres. Transcript, pages L67-L76. Considering the court finds the flowage easements

affect a much larger area than the initial and modified assumptions, TransCanada arguably has not
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provided a relevant appra¡sal. However, the court has considered the appraisals and will make

appropriate findings.

Mr. Silver did not locate any sales of flowage easements that he considered to be arms-length

transactions. His view is that all potentially comparable sales were inappropr¡ate for consideration

because the sale price was established through condemnation or under threat of condemnation. Mr.

Silver indicated that sales in this context may be at a price higher or lower than a free market value.

Considering this scenario, Mr. Silver engaged in three analyses to infer a valuation, rather than consider

actual valuations based upon documented transactions.

ln the first stage of the analysis, Mr. Silver considered whether flowage easements contribute to
the market value of total hydroelectric generation projects. Plaintiff's Exhibit 16, page 49. He found

that sales of 1"6 projects y4!![ flowage rights had a mean sale price of approximately S1,860,000 per

installed megawatt capacity, and that sales of 13 projects without flowage rights had a mean sale price

of approximately S1,670,000 per installed megawatt capacity. Thus, flowage rights in¡t¡ally appeared to
produce added value of 5190,000 per megawatt. /d. at 59.

However, Mr. Silver continued his analysis to determine whether the 5190,000 difference was

statistically valid. Based upon F-Test and t-Test results, he concluded the "means are not statistically

different at the 99% Confidence interval". /d. at 60. "lt may be inferred from this statistical analysis,

that market participations for hydroelectric generation projects, do not consider the presence or
absence of flowage and /or ponding rights as a significant component of market value for such

projects." /d.

The court notes Mr. Silver's reason¡ng is based upon analysis at the 99% confidence interval, H¡s

report does not consider the statistical validity of the means at lower confidence intervals, such 90% or
80%. The court is unaware of whether customary appraisal practices prohibit consideration of
confidence intervals below 99%.

Rather than completely casting aside the analysis due to the lack of statistical validity at the 99%

confidence interval, the court finds the difference in the mean sales price of $1.90,000 per installed

megawatt capacity deserves at least some weight, and it should be considered together with other
evidence of valuation.

ln the second stage of the analysis, Mr. Silver compared "market values of competitive acreage

both with and without flowage r¡ghts." ld. a|49. He considered L5 agricultural land sales, including 7

sales contain¡ng "tillable acreage found in floodplains subject to use restrictions similar to those found

within the subject property r¡ghts" and 7 sales containing "tillable acreage found in areas not located in

floodplains and encumbered by flowage rights easements. The remaining collected sale property had

tif lable acreage found both inside and outside of a floodplain area." ld. at 63. The analysis showed that
"floodplain tillable lands actually contribute approximately 2.0% more per acre than tillable lands found

outside of a floodplain", but Mr. Silver did not consider this to be significant. /d. at 66.

ln the third and final stage of the analysis, Mr. Silver conducted a "market survey of limited

utility acreage similar to underlying lands impacted by the subject flowage rights." td. at 49. He

considered 87 sales of "limited utility acreage" between 2004 and 2013. "Sales which sold for more

than 51,000 per acre were not considered to be limited utility acreage sales." ld. at 67. The mean time-
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adjusted sale pr¡ce was 5645 per acre. Ultimately, Mr. Silver expressed his opinion that the "market
value of the subject flowage easement, on a per acre basis is $500 per acre, as of Apr¡l I,20t5."

ln his testimony, Mr. Silver was clear that his 5500 per acre valuation was for total easements

covering less than 60 acres. He excluded land selling for over 51,000 an acre. He assumed "the areas

impacted by the subject flowage easements are situated upon limited utility lands which are steeply
banked and/or low lying wetlands". ld. at72. Considering the court finds the subject flowage
easements in fact cover a much larger area, Mr. Silver's estimate of 5500 per acre should receive

minimal weight. Most of the acreage covered by the easements is in fact high quality agricultural land.

ln sum, the court does not find the Silver appraisal reliable for the purpose of assessing the
value of TransCanada's flowage easements within the Town of Newbury. At most, the appraisal shows

that flowage rights tend to increase the sale price per installed megawatt for hydroelectric projects, and

that flowage easements on limited utility acreage may have a value of approximately $500. Considering

most of the area covered by easements in this case is not contained within limited utility acreage, the
court cannot assign a value to TransCanada's flowage easements based upon this appraisal.

Sansoucy Appraisøl

Mr. Sansoucy's sales comparison analysis method differed from Mr. Silver's. Mr. Sansoucy

evaluated actual sales of flowage easements. He considered 26 sales in southern Vermont and New

Hampshire, and northwestern Massachusetts. Defendant's Exhibit A, page 45. These easements were
not transferred through condemnation proceedings, but the purchaser had the authority to use

condemnation proceedings.

TransCanada argues that the court should not, and cannot, consider these sales because any

sale compelled through condemnation or under the threat of condemnation is not an arms-length
transaction. Although the court agrees with the principles behind TransCanada's argument, it does not
agree with TransCanada's position under the facts in this case. ln the State of Vermont's Post-Trial

Memorandum, the State thoroughly briefed the issue, and the court finds the State's argument
persuasive. The State's argument provided at pages L7-23 of its memorandum is incorporated by

reference into this decision. The court admits the evidence of the 26 sales identified by Mr. Sansoucy,

but shall give those sales only such weight as is explained below.

Mr. Sansoucy used three "Value lndicators" in making his appraisal.

L. lndicated Value from the Median lnflation Adjusted Comparable Sales Adjusted for Location in
Orange County ($1,300/acre) rounded.

2. lndicated Value from the Median reported Comparable Sales Adjusted for Location in Orange

County (S969/acre) rou nded.

3. lndicated Value from Reported Sale Price of Sale #23 (SS36/acre) rounded

ld. at 52. Mr. Sansoucy indicated the S1,100 per acre estimate "falls about midway between the low
indicated value and the high indicated value." ld.

Although the court has admitted the 26 sales into evidence, many of these sales appear not to
support Mr. Sansoucy's analysis. For example, sales numbered 2 through 9 each show a sales price of
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SSSO with acreage ranging from 0.040 acres to 0.330 acres. ld. a|45. The data strongly suggests that

the identical sale price of 5350 had no relationship to the acrêage lnvolved in the sales. The smallest

acreage is about one-eighth the size of the largest acreage, yet the price is the same. The tiny size of
these parcels indicates that the price was in the nature of a flat-price per sale, and not a price per acre

burdened by the easement.

More than half (14 of 26) of these sales transferred a mere fraction of an acre of flowage

easement. lncluding such small sales in the analysis dramatically increases both the mean and median

averages. ln contrast to these small sales, the easements at issue in this case are much larger in size.

TransCanada acquired easements through 27 deeds, plus one master deed containing 1.3 other deeds.

Therefore, TransCanada acquired 40 easements. The court found that over L,800 acres are included in

the easements, suggesting an average size of more than 40 acres per easement. The small sales

included in the appraisal simply are not sufficiently comparable to be given any weight.

The appraisal includes values adjusted for inflation. Mr. Sansoucy used a conservative inflation

estimate of 25% per year. He footnoted a webpage at lnflationData.com in support of this figure. ld. at

in.37. The court checked the cited webpage and found that the inflation rates are based upon the

consumer price index. Yet flowage easements are neither a consumer good, nor consumer service, as

might be included in the CPl. The inflation rate used by Mr. Sansoucy may coincidentally be appropriate

for flowage easements, but the cited authority for the inflation rate is not appropriate. The CPI does not

measure inflation of flowage easements.

The appraisal shows a summary of vacant land sale prices per acre for Orange County between

2005 and IOLL. ld. at48, Table 4. Sales involvingfewerthan L00 acres were excluded. ld.at47.
Notably, the mean price per acre in 2005 was almost double the mean price per acre in 2011, and the

median price per acre in 2005 was more than double the median price per acre in 2011. The court is not

finding that land prices in general must control the inflation rate for flowage easements, but this data

adds to the court's concern about the validity of the ¡nflation factor used in Mr. Sansoucy's analysis.

Considering both the sub-acre sized easements likely not priced according to acreage were

included, and considering the inflation factor is based upon a measure not related to the price of

flowage easements, the court gives no weight to the first two "value indicators" included in the

appraisal.

The one remaining value indicator is the sale price of 5836 per acre for an easement that

burdens 83.7 acres. The court is persuaded thatthis value indicator is an appropriate consideration in

determining the value of flowage easements. Also, it is the best value indicator offered by either

appraisal. ln sum, the court disregards Mr. Sansoucy's two higher value indicators as unreliable. The

court finds that Mr. Sansoucy's third, and lowest, value indicator provides a reliable indication of value

for flowage easements within the Town of Newbury.

coNcLUsroNs

This is a property tax appeal of the Town of Newbury's assessment of the value of Plaintiffs

flowage easements associated with the Wilder Dam. A town's valuation of property for taxation
purposes under 32 V.S.A. $ 4467 must reflect the fair market value of the property, reduced or increased

if necessary to correspond to valuations of comparable properties. See New England Power Co. v. Town

Page 10 of 13
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of Bornet,134 Vt. 498, 505 (19761. Fair market value is the price the property would command in an

arm's length transaction between a willing buyer and a willing seller, "taking into consideration all the
elements of the availability of the property, its use both potential and prospective, any functional
deficiencies, and all other elements such as age and condition which combine to give property a market
value." 32 V.S.A. S 3¿gf; see also Town of Barnet v. New Englond Power Co., t3OVl 4O7,4LL (7972).

An appeal to the Superior Court of a town's valuation of property is a de novo proceeding. 32

V.S.A. 5 4467. On appeal, the town has the initial burden to produce evidence of the fair market value of
the property. Sondergeld v. Town of Hubbardton, L50 Vt. 565, 568 (1988). lf that burden of production

is met, there is a presumption that the appraisal is valid and the taxpayer has the burden to overcome
the presumption. Kruse v. Town of Westford,145 Vt. 368,37t-72 (1985). "A taxpayer satisfies this
burden when he introduces credible evidence fairly and reasonably tending to show that [the] property
was appraised at more than its fair market value." /d. The taxpayer's burden of proof is not met by

"simply impugning the [town's] methods or questioning its understanding of assessment theory or
technique." /d. lf the taxpayer meets its burden, the "presumption of validity disappears, and the town,
to prevail, must produce evidence to justify the appraisal." Leroux v. Town of Wheelock,136 Vt. 396, 398
(1978). ln other words, the town must produce evidence demonstrating the validity of its fair market
value determination. New Englond Power Co., t34 Vt. at 507. Even if the taxpayer refutes the
presumption of validity, the taxpayer retains the burden of persuasion as to allcontested issues.

Sondergeld,l50 Vt. at 568; see also New Englond Power Co.,734 Vt. at 508.

The evidence in this case demonstrates that TransCanada's predecessor agreed in 1997 that it
owned approximately 1,100 acres of flowage easements within the Town of Newbury. The evidence
shows that Mr. Sansoucy analyzed the deeds and Exhibit K maps, and he concluded more accurately that
the easements covered approximately t,964 acres. TransCanada's engineering study largely confirmed
Mr. Sansoucy's estimate, but showed even more accurately that 1,859 acres lie within the 100 year

flood line, and that the Wilder Dam's backwater effect essentially ceases to exist above that line.

Considering the margin of error in the engineering study and the rarity of flooding above the 100 line,
the court concludes that deeded easements, if any exist, above the L00 year flood line have no value.

Mr. Sansoucy offered three value indicators based upon 26 actualsales. Many of those sales

strongly indicate that acreage had no bearing on price. For example, 8 easements were purchased by

the same buyer at the flat rate of 5350. The smallest acreage was about one-eighth the size of the
largest acreage, and all sales were for a fraction of an acre. The flat rate skewed Mr. Sansoucy's

appraisal upward through two of his three value indicators. Since the parties agreed to a formula for
valuation that requires calculating the number of acres by a constant price per acre, it was improper to
include sale prices that obviously were disconnected from the acreage involved. Not surprising, the tiny
sales produced the highest prices per acre. The court cannot appropriately rely on the first two value
indicators in Mr. Sansoucy's appraisal.

However, Mr. Sansoucy's third value indicator was based upon a sale in 1990 of an easement
covering 83.7 acres at $836 per acre. The size of this easement is far more comparable to the
easements involved in this case than the sub-acre sized easements referenced above. However, a

consideration that suggests $836 per acre may be too high is that most other easement sales of more
than one acre had lower prices per acre, and a consideration that suggests this value may be too low is
that the price per acre is not adjusted for inflation. Although the court notes that inflation is an

Page 11 of 13
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appropriate issue for consideration, Mr. Sansoucy d¡d not provide the court a su¡table inflation measure.

The CPI may perhaps mirror inflation related to flowage easements, but no evidence was presented to
support such an assumption. And the data from Orange County land sales indicated that deflation may

have occurred between 2005 and 20L1-.

The court concludes the Town met its initial burden to produce evidence that TransCanada

owns L,859 acres of flowage easements valued at 5836 per acre. The presumption of validity applies to
a total valuation of 5t,554,t24.

TransCanada did not overcome the presumption. TransCanada's appraisal was not reliable or
persuasive. A critical assumption, as directed by TransCanada, in Mr. Silver's appraisal was that the
easements were limited to 24 acres. The assumption was later modified, but Mr. Silver's valuation

continued not to apply to easements totaling 60 or more acres. The initial and modified assumptions

restricted the appraisalto limited utility land of poor quality at the rive/s edge. ln contrast, the
evidence showed that the vast majority of the easements burdened high quality agricultural land. Thus,

the appraisal offered little insight to the value of the easements. At most, Mr. Silver's appraisal showed

the easements should be valued at some unknown amount in excess of $500 per acre.

Therefore, the court concludes that the value of TransCanada's flowage easements as of April 1,

2012, is $1,554,724. Applying the stipulated common level of appraisal o198.59% to the court's
determination of value indicates that the listed value of TransCanada's flowage easements within the
Town of Newbury should be 51,532,211.

ORDER

1. The Newbury Listers shall set the appraised value of TransCanada's flowage easements located

within the Town of Newbury in the grand list at 51,532 ,Ztt as of April L,2OL2, and for the two next

ensuing years pursuant to 32 V.S.A. $ 4468.

2. The Superior Court Clerk shall forward by certified mail one copy of this determination to the

taxpayer, one copy to the Commissioner, and one copy to the Newbury Town Clerk.

3. The Newbury Town Clerk shall record this determination in the book in which the appeal was

rccorded undcr 32 V.S.A. 5 4461.

Page 12 of 13
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So ordered.

Electronically signed on January L9,20t6 at2:20 PM pursuant to V.R.E.F. 7(d).

llM(,Qo¡-
MichaelC. Pratt
Specially Assigned Judge

E an

Judge

o

¿fr, ùzâã/
Victoria N. Weiss
Assistant Judge
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]J l. DOOLEY, J. Taxpayer TransCanada Hydro appeals a decision of the Orange

County Superior Court valuing flow easements that taxpayer owns over land in the Town of

Newbury at 51,532,211 for property tax purposes. Taxpayer owns and operates the Wilder Dam

on the Connecticut River in Hartford, Vermont, downstream from Newbury, and the flow

easements give taxpayer the right to flood land abutting the river in Newbury. As discussed in the
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body of the opinion, taxpayer challenges the valuation as unsupported by the admissible evidence

and the court's reasoning. We affirm.

n2. The Connecticut River, which flows from north to south, forms the boundary

between the State of Vermont and the State of New Hampshire. The Wilder Dam rises above the

river holding back water to a height of 385 feet above sea level.l Its presence affects the amount

of flooding of upstream land abutting the river at least with respect to land at or below the level of

the top of the dam. See Petition of Citizens Utilities Co. , II7 Yt. 285, 289, 9l A.2d 687, 69I

(1952) ("When a dam is erected across a river it sets the water back against the upstream river

banks and over them to at least the level that the surface of the water is maintained at the dam.").

At least some of the abutting land in Newbury is below the level of the dam even though the

southern boundary of the Town is forty-three miles upstream of the dam and the Town extends

eight miles up the river.

1[3. Erection of a dam such as to cause intentional flooding of the upstream land

abutting the river is a trespass. See Restatement (Second) of Torts $ 158 cmt. i, illus. 5 (1965). In

essence, a flow easement is a right to commit that trespass, transforming an entry that would

otherwise be a trespass for which the entrant was liable into a permitted entry for which the entrant

bears no liability as long as the terms of the easement are not exceeded. See White River Chair

Co. v. Conn. River Power Co. 105 Vt. 24,52,162 A.859,870-71 (L932); Mower v. Hutchinson,

9 Vt.242,249 (1837). It is an interest in real property. See White River Chair Co. , 105 Yt. at 52,

162 A. at 870 (o'As to the flowage rights, the defendant, as against the plaintiff, will be considered

as the owner of the land."); 32 V.S.A. $ 3605 ("The interest of an owner in . . . flowage

rights . . . shall be appraised and set in the grand list as real estate to the owner of such rights.").

I This height is imposed by the Federal Energy Regulatory Commission (FERC) license.
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T 4. The flow easements being valued in this case were deeded to taxpayer's

predecessor by the landowners in 1949 and 1950 when the Wilder Dam was being built. The

typical flow easement deed provides

I. . . do give, grant, bargain, sell and convey unto said New
England Power Company. . . the perpetual right and easement to
flow and other-wise damage so much of the hereinafter described
land with the buildings and personal property thereon as may be
flowed and damaged by reason of the construction, maintenance and
operation (as hereinafter provided) of the dam of the Grantee across
the Connecticut River between the towns of Hartford, . . . Vermont
and Lebanon, . . . New Hampshire . . . ; the elevation of the spill-
way section of such dam . . . not to exceed an assumed elevation of
385 feet . . . ; said dam and its appurtenant facilities to be so
constructed and operated that the elevation of the water of said River
at said dam will not exceed Elevation 385 feet when the flow of said
River at said dam is 140,000 cubic feet per second or less.

It goes on to say that the lands covered by the easement "are all fof the grantor's] lands bordering

on the Connecticut River" in Newbury and describes the lands in relation to prior deeds.

11 5. Certain points about the flow easements are important to the resolution of this case.

First, the height limit is applicable to the height of the dam and the water contained by the dam

and not to the height of the lands subject to the flow easement. Thus, part or all of the subservient

lands covered by a particular deed may lie above the level of the dam such that flooding of those

lands caused by the dam alone is far less likely. In general, the easement is applicable to all land

owned by the grantor and abutting the river and not just that land that was determined to be subject

to flooding. Further, the evidence in this case was that the subservient land is productive farmland,

and is actively used as such, although spring planting may be delayed by flooding and there is a

risk of later destruction of plantings by extreme weather events that could bring flooding at any

time. There was also evidence that although the height of the surface of the water behind the dam

could not exceed 385 feet, it was actually maintained at a level between 380 and 385 feet and

particularly at the former when the flow in the river was high.
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tT6. Relying upon expeft witnesses, the parties used different methodologies to value

the flow easements inNewbury. The following is a simplified description of these methodologies.

More detail is provided in the analysis below.

n7. Taxpayer took the position that the value could not be based on comparable sales

of flow easements because no evidence of comparable sales existed, and sale prices are influenced

by the right of the dam owner to take such easements by eminent domain. Instead, taxpayer

retained a hydrological firm to model the river flow with and without the Wilder Dam using

software that had been approved by FERC for such modeling. The modeling was done at various

flow rates of the river. At a "normal" flow rate of 10,700 cubic feet per second, the model found

that nineteen more acres along the river in Newbury were flooded with the presence of the dam

than without thc prcscncc of thc dam. It found that at a flow ratc bctwccn 30,000 and 35,000 cubic

feet per second the flooded acreage attributable to the dam reached thirty-three, while three more

acres were flooded because of the dam at the hundred-year flood flow rate of 78,197 cubic feet per

second.

1[ 8. Taxpayer also retained an appraisal expert who divided the land along the river into

two categories: (l) land that abutted the river up to sixty acres in the Town, called "limited utility"

land; and (2)land in the Town further from the river subject to deeded flow easements. Applying

the results of the hydrologist's study, the appraisal expert valued only the land the hydrologist

found was flooded solely because of the presence of the dam-all of which was limited utility

land-at $500 per acre based on sales of comparable limited utility land along the river. Because

the appraisal expert could not separate the value of the flow easements over that land from the

value of the fee interest, he maximized the value of the flow easements by attributing all the sales

value to the easements. Although he looked at comparable values of dams with and without flow
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easements and land with and without flow easements, the appraisal expeft could not derive value

from these analyses. Consistent with taxpayer's position that only flow easements over land along

the river that was flooded solely because of the dam have value, he valued all the flow easements

in the Town at $9500, computed by multiplying the number of acres flooded solely as a result of

the dam at the "nomal" flow level of the river-nineteen acres-by $500, the value of limited

utility land per acre.

11 9. The Town's theory and evidence was very different, arriving at a much larger value.

The Town's expert witness, an appraiser specializing in utility property, reviewed the deeds and

other documents to determine how much acreage was subject to flow easements and arrived at a

coverage area of 1964 acres. Because the easements gave taxpayer the same or similar rights with

respect to each acre covered, the Town's expert witness valued each acre the same, irrespective of

location or likelihood of flooding. The Town's appraiser found and relied on the per acre price of

sales of flow easements in connection with the addition of a pumping station on the Connecticut

River in Massachusetts, using them as comparable sales to arrive, with adjustments, at the per acre

value of flow easements held by taxpayer at $1100 dollars for a total value of $2,160,000 in

Newbury.

T 10. The trial court concluded that the presence of the dam always contributes to some

degree, however small, in the duration and depth of flooding so taxpayer is always liable, at least

in part, for all flooding. It subtracted out the flooding of any acreage that was outside the hundred-

year flood line because it accepted the testimony of taxpayer's hydrology witness that the dam had

an insignificant impact on the extent of flooding atthat level. The court generally agreed with the

approach of the Town's appraiser and valued taxpayer's flow easements based on sales of flow

easements. However, it accepted only one of the twenty-six comparables selected by the Town's
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appraiser, a sale in 1990 of a flow easement over 83.7 acres of land that was priced per acre. It set

the per acre value of taxpayer's flow easements at the sales price of that comparable, $836 per

acre. It declined to adjust that price for inflation because it was unconvinced that the inflation

adjustment methodology of the Town's expert witness, based on the Consumer Price lndex,

applied to flow easements. It reached a valuation of $ 1,532,21 1.

fl I L Although the positions of the parties rely on factual differences, they further involve

fundamental differences in the applicable law. Two legal issues are central to the resolution of

this case: (1) on the record in this case, can flow easements be valued at a uniform per acre rate

over all of the land over which taxpayer has an easement, and (2) if so, was the per acre value

properly determined based on using a sale of a flow easement in 1990 in a Massachusetts

transaction?2

2 In addition to taxpayer's challenge to the merits of the trial court decision, taxpayer
argues that the court violated 4 V.S.A. $ 457 because the assistant judges signed the final decision
of the court including the conclusions of law. See id. $ 457(b) ("In all proceedings, questions of
law shall be decided by the presiding judge. Mixed questions of law and fact shall be deemed to
be questions of law. The presiding judge alone shall decide which are questions of law, questions
of fact, and mixed questions of law and fact."). Section 457 applies to actions in family court only;
however, 4 V.S.A. $ 36 includes the same provision. See id. $ 36(b) ("ln all proceedings, questions
of law shall be decided by the presiding judge. . . . Mixed questions of law and fact shall be deemed
to be questions of law. The presiding judge alone shall decide which are questions of law,
questions of fact, and mixed questions of law and fact."). Both sections also provide that
"participation by an assistant judge in a ruling of law shall [not] be grounds for reversal unless a
party makes a timely objection and raises the issue on appeal." Id.; id. $ 457. The intent of the
statute is to give the presiding judge an opportunity to correct a participation error prior to an
appeal to this Court. Parties can know there is a participation question only after the decision is
issued and, as here, the nature of assistant judge participation is not specified in the decision. Thus,
the Legislature must have intended that aparty would preserve a claim of participation error by a
post-decision motion, giving the trial judge the opportunity to dispel any claim of improper
participation if possible. Taxpayer failed to file such a motion or otherwise object to assistant
juclge participation in the overall decision. Therefore, under the stahrte, taxpayer may not raise
this issue for the first time in this Court.
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n n. Before we reach those questions, we lay out the shifting burdens of production and

persuasion that apply in property valuation cases, and the standard of review, a subject we retum

to at the end of this opinion. Whether an appeal is before the state appraiser or, as here the superior

court, the case is considered de novo. 32 V.S.A. ç 4467. A town has the initial burden of

production to produce evidence that the property was appraised at fair market value. ln re Bilmar

TeamCleaners,2015VTl0,ï10, 198Vt.330, 1144.3d483. Onceithasdoneso,apresumption

of validity attaches. Id.; Vanderminden v. Town of Wells,2013 VT 49,1[ 8, 194 Vt. 96,75 A.3d

598. This is a "bursting bubble presumption" that disappears if the taxpayer presents admissible

evidence to show that the value exceeds fair market value. Vanderminden,z0l3 VT 49, 'tl 8. At

that point, the burden of production shifts to a town to show its valuation is correct, but the burden

of persuasion always lies with the taxpayer. Id.

11 13. On appeal to this Court, the superior court's conclusions will be affirmed if

reasonablydrawnfromtheevidence. InreBilmarTeamCleaners,2015 VT 10,fl 8. Aswithother

types of civil cases, we defer to the superior court's determination of credibility and evidentiary

weight and persuasiveness. Id.

1T 14. We return to the critical questions for this appeal. Taxpayer's first argument is that

"[t]he trial court erred in assigning a uniform value to every acre within the 100-year flood plain

when the record was undisputed that flowage easements did not affect the fair market value of the

underlying fee in virtually all that atea." Because the Town and the State have argued that this

argument was not preserved, it is important to describe it and its context more specifically. At the

start of the trial in this case, the trial judge attempted to define and narrow the issues. He indicated

that he understood that the per acre value of the flow easements was uniform across all the acreage

covered by the easements. Taxpayer's counsel agreed to this understanding, and the trial judge
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used it in putting together his decision. During the trial, the only exception to this understanding

was taxpayeros argument that the value of the flow easements over all but the small amount of

acreage that could be attributed to the dam was zero; this argument was clearly preserved. The

court added a second exception when it held that flow easements over land beyond the 100-year

flood line had no value. In its reply brief, taxpayer responded to the nonpreservation argument

making clear that it agreed that the per acre value of the flow easements was uniform except where

the evidence showed that a particular part of the land was covered by a flow easement that had a

value of zero. This position covered both the land beyond the 100-year flood line as the court

found and the land beyond the acreage the hydrologist found was flooded as a result of the presence

of the dam. With this explanation, we agree that taxpayer's position was preserved and is properly

before us.

1T 15. The uniform value understanding was consistent with the Town's position. It

argued that every acre covered by the flow easements should be valued the same based on the

testimony of its appraiser. His position was that the value was based on the immunity from suit

provided by the flow easements, and that value was uniform across the acreage irrespective of

whether the flooding was actually so extensive that it would reach every acre. The Town's

appraiser also argued that differences in the value of a flood easement over different acres was

approximated by using the median per acre sales price of the comparables, which themselves

showed substantial differences in per acre value.

'll 16. The trial court relied on the testimony of taxpayer's hydrologist but reached a very

different conclusion from the hydrologist on the significance of her conclusions. Its rationale was

as follows:
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However, the small number of acres flooded by the dam at any one
moment may occur over a very large number of acres. In concept
the flooded arca caused by the dam is a relatively nalrow
meandering strip of land along 15 mile stretch of river. As water
rises during a flood, there's a small area of flooding at the water's
edge caused by the dam's backwater effect. When the natural
flooding increases, the area of flooding caused by backwater effect
pushes the water's edge out a bit more. When the water's edge
naturally recedes, the flooded area due to the dam's backwater effect
recedes with it. In sum, the small number of acres is based upon a
single moment in time. The large number of acres is the cumulative
area affected at every moment from the beginning of a flood event
to the end of that flood event.

TransCanada argues that only the small number of acres rs
important because most of the land would be flooded naturally in
any particular flood, except for the small number of acres at the peak
water level. For example, TransCanada argues that a crop under 9

feet of water is similarly situated to a crop under 9 feet 1 inch of
water, referring to land not at the water's edge. This argument
ignores the fact that every acre ofland floods a bit sooner because
of backwater effect. Similarly, every bit of land stays wet a bit
longer as the water recedes. Thus, all land flooded is wet longer
because of the Wilder Dam. It's not simply a matter of water depth.
The time under water also is enlarged.

Another problem with TransCanada's argument is that each flood
event is unique and each flood event may have a different peak level.
Even if the court were to consider flooding caused by the dam only
at the peak of each flood, two floods could have two very different
peaks, and the two narrow strips of land may overlap only partially
or not at all. Each subsequent flood may continue to add to the
cumulative area flooded by the dam.

The court found, however, that the dam would have no effect on flooding at or beyond the 100-

year flood level and subtracted out the acres provided in the deeds that were above the 100-year

flood level. Thus, the trial court found that 1859 acres should be considered in valuing the flow

easements, 31 1 acres fewer than provided in the deeds.

n 17. While the flow easements are real property, their value lies in the avoidance of

liability for the continuing trespass attributable to the dam as it causes water to flow over the river

banks and onto the land beyond them. For that trespass, a taxpayer would be liable for any
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resulting loss of land value, plus loss of use of the land, however temporary, and discomfort and

annoyance to the occupant. Restatement (Second) of Torts $ 929(1) (1965). If possible, the court

would apportion the damages between that caused by the dam and that caused by natural flooding

of the river. See id. $ 4334(1) ("Damages for harm are to be apportioned among two or more

causes where (a) there are distinct harms, or (b) there is a reasonable basis for determining the

contribution of each cause to a single harm."); see also id. cmt. e.3 In this case, the harm would be

greater than from either of the causes and could be separated. An example of such an allocation

is presented in Clemones v. Alabama Power Co., 250 F. Supp. 433 (N.D. Ga. 1966), a factually

similar case in which the court apportioned between dam-caused flooding and natural flooding of

land above a dam, concluding that the effect of the dam was to cause water levels to rise higher

and stay longer than would have occurred solely from natural conditions. The court applied

$ 4334 in apportioning the harm between the two causes. Clemones, 250 F. Supp. at 438-39.

11 18. Taxpayer has cited a number of Vermont cases to argue that the above analysis does

not represent Vermont law. The first is Town of Benninston v. Fillmore & Slade, 98 Vt. 405, 130

A.137 (1925), where a defendant repaired and modified a dam such that it caused flooding of a

town highway. ln affirming the liability of the dam owner on a negligence theory,a this Court

announced the liability of a dam owner where flooding of upstream land is caused by the dam,

3 We have applied and relied upon $ 4334 in a number of cases. See Montsomery v.
Devoid, 2006 VT 127,n32,181Vt. 154, 915 A.zd 270; Callan v. Hackett, 170 Vt. 609,610,749
A.zd 626,628 (2000) (mem.); Lorrain v. Ryan, 160 Vt. 202,208, 628 A.2d 543, 547 (1993);
Grazulis v. Curtis, I 49 Vt. 37 l, 37 3, 543 A.2d 1324, 1326 ( 1 98 8).

4 Although this is a case involving conduct that would be a trespass because the flooding
of upstream lands is intentional, similar liability would be available on a negligence theory, see

Restatement of Torts (Second) $ 165 (1965), and $ 4334(1) of the Restatement would apply
whether the dam owner's liability is based on negligence or trespass. Thus, Fillmore & Slade is a
relevant precedent here.
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caused by the dam and ¿ "f¡s5þsf"-fhat is an increase in flow in the river from natural causes like

rain storms-or caused exclusively by the freshet

It has been held that when a structure is so built and maintained as

to set back water upon the land of another during the ordinary and

usual conditions of the sfteam, the person so maintaining it is liable
for damages caused by an unforeseen and unprecedented freshet.

When the damages suffered are proximately due, directly and

exclusively, to natural causes, without human intervention, which
could not have been prevented by any amount of foresight, pains

and care reasonably to be expected, there is no liability; because it
is an act of God. But if the damages were not due exclusively to
such natural causes, in other words, if the negligence of the one

sought to be charged mingles with the operation of the natural
causes, the injury is not in a legal sense, the act of God. So if the
injury which the flood occasioned might have been avoided or
prevented by human prudence, foresight, pains and care reasonably
to be expected from the defendants, but not exercised by them, they
are liable. But where the maintenance of the obstruction has not the
effect of causing the stream to overflow in its ordinary condition, or
in times of usual high water, no liability attaches for flowage caused

by unforeseen and extraordinary freshets.

ld. at 421-22, 130 A. at 144 (citations omitted). This causation law is entirely consistent with

$ 4334 of the Restatement. The quote on which taxpayer relies is based on a situation where the

damages to the landowner are caused "exclusively" by natural causes. That is not the situation

here, except with respect to flooding that exceeds the 1O0-year flood level, and the trial court held

that taxpayer would have no responsibility for any flooding above that level and any flow easement

coverage for land above that level is worthless.

11 19. A second decision taxpayer relies upon, ,

106 Vt. 367, 380-81 ,177 A. 631,636-37 (1934), explains the same rule as Town of Bennineton.

A third deals with the liability of an upstream owner of land containing a stream with respect to

adverse effects on a downstream landowner, a situation wholly different from that here. See

Kasuba v. Graves, 109 Vt. l9l, 194 A. 455 (1937). The last case, In re Buttolph, 747 YL 641, 527
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A.2d ll47 (1987), also involves the liability of an upstream landowner to a downstream landowner

and is irrelevant to this case.

n20. ln essence, taxpayer asks that we hold that the additional water caused by the dam

(1)comes before any aclclitional water that covers the land because of the flow in the river ancl

(2) is located only over the nineteen acres of land that can be attributed to the dam's presence. As

the trial court found, this is an oversimplification of what actually occurs. Water, the presence of

which is caused by the dam, is mixed with water that comes down the river so that all flooded land

areas have a combination of water from both. Because flow easements are provided for a particular

place, they are needed wherever there is water that contains a component of water present because

of the dam. In essence, that is everywhere, at least as long there is other than a de minimus amount

of dam-created water in the mix. While it may be true that land further from the river is less likely

to be flooded in a particular year, or may be flooded for only a short duration, there is no evidence

ofhow this affects value, and the value never reaches zero as taxpayer has argued.

n21. Our analysis to this point does not rule out a properly presented theory that the

value of a flow easement over a particular acre of land varies depending upon the extent of the

dam owner's liability exposure if there were no flow easement and each acre is unique in that

respect. In turn, the liability exposure is affected by numerous factors including the use of the

underlying land when not flooded; the frequency, duration, and extent of flooding; and the

apportionment of causation between the dam and the flow rate in the river. ln a simple example,

the trial court used this theory to value the flow easements covering land beyond the 100-year

flood line at zero because the percentage of flooding caused by the dam at that point was miniscule.

n22. For three reasons, however, this theory was unavailable to taxpayer in this case.

First, as the trial court found, and taxpayer acknowledged in its reply brief, taxpayer agreed that
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flow easements could be valued at a uniform per acre rate unless the court could find that the value

over a particular acre was zero. Second, although taxpayer's counsel raised this theory in cross-

examination of the Town's appraiser, taxpayer offered no evidence to support its application.

Thus, the court had no way to value a flow easement over a particular acre except where the value

was zero. Finally, there was evidence by way of the Town's appraiser that a uniform per acre

valuation was appropriate. The Town's appraiser testified that because the flow easement was an

interest in land, its value should be established by the rights the deed conveyed rather than how

the easement was actually used, and because the flow easements all provided essentially the same

rights, they should be valued equally. He also opined that because the valuation could be based

on the sales of multiple comparable flow easements, each with a particular per acre value, relying

upon the median per acre value accounted for the variation in values from acre to acre. For any of

these reasons, the trial court did not commit error in relying on a per acre value for all acreage

covered by flow easements except where the value was zero. In reaching this decision, we affirm

the trial court's decision to reject taxpayer's position that only the flow easements on acreage

flooded solely as a result of the presence of the dam have value.

nn. This brings us to the calculation of the flow easements per acre value, the second

major issue. As with the issue of the amount of acreage that contained valuable flow easements,

the parties were very far apart on the question of the per acre value of those easements. While

both appraisers based their opinion on a sales comparison method of determining value, they

differed on the relevant sales to be considered. Taxpayer's appraiser took the position that the

price of sales of flow easements could not be used because they did not occur in a free market, but

instead were affected by the dam owner's right to obtain the easements by eminent domain.

Instead, this appraiser looked at three other kinds of sales for comparison: (l) sales of complete
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hydroelectric dams and facilities with and without flow easements; (2) sales of farmland, with and

without flow easements, along the upper Connectic¿rt River Valley; ancl (3) sales of "limited

utility" property in the Connecticut River Valley. With respect to the first type of sales, the

appraiser found a difference between the price of hyclroelectric dams an<l facilities with flow

easements and those without, but judged the difference not to be statistically significant. He found

in the second type of sales no difference in price that would show that land with a flow easement

over it was less valuable than land without a flow easement over it. He was unable, however, to

find a per acre value for flow easements that were not over limited utility land, the vast majority

of the land involved in this case.

n24. The appraiser looked at land in the third category because it was similar to the land

covered by the nineteen acres the hydrologist found was flooded by the dam during "normal" river

flow, which the appraiser found was either land with a high bank or steep grade going down to the

river or low-lying flat land. As we noted above, the appraiser found that the per acre value of flow

easements over limited utility land was $500 per acre. In his testimony, he concluded that the

limited utility land value could be used for the land directly abutting the river up to sixty acres in

the Town. For the remainder of the land, he had no opinion on the value of the flow easements.

n25. The Town's appraiser also used the sales comparison approach but found, and

relied on, sales of flow easements from a project on the Connecticut River in Massachusetts that

effectively increased the level of the dam by three feet and required additional flow easements

over land along the river in Massachusetts, New Hampshire, and Vermont. The appraiser found

twenty-six deeds transferring flow easements during the period between 1987 and t994,

representing the last transfers on record. He provided limited information on each sal*the land

area covered by the sale, the name of the seller, the year of the sale, the deed for the sale, and a
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map of the property identifying the part covered by the flow easement. He took the median price

per acre from the twenty-six sales-$969 per acr*increased itby 25% per year up until April 1,

2}|2-approximately $1700 per acre-and then decreased itby 77% to account for the difference

in property values between Orange and Windham Counties. The appraiser found a $1100 per acre

value of flow easements in Newbury. Multiplying that per acre value by the number of acres found

by the appraiser, he reached a value of all the flow easements in Newbury of $2,160,000.

n26. The trial court rejected the opinion of taxpayer's appraiser and accepted the

methodology of the Town's appraiser, but with adjustments. The trial court found that taxpayer's

appraiser provided no useful evidence of per acre value because his opinion relied solely on sales

prices for limited utility land, part of which was the nineteen acres identified by the hydrologist as

flowed over because of the dam. Although the appraiser could find no difference in the value of

land burdened by a flow easement and land not so burdened, he declined to assign a value based

on that analysis. He indicated that his opinion of per acre value, $500, was valid for an amount of

land up to sixty acres, but not above. Because the court found that 1859 acres were covered by

the flow easements, it found taxpayer's expert's opinion irrelevant to that circumstance. It found

that taxpayer had not overcome the presumption of regularity that accompanied the Town's

appraisal.

n27. The trial court accepted the Town's appraiser's methodology. That included

acceptance that the flow easement sales were not too far back in time to be comparable, that there

was adequate information about them, and they could be used as comparables even though the

purchaser was threatened with condemnation. The court concluded, however, that almost all the

sales were of small amounts of property, unlike the acreage amounts for the properties in Newbury,

and skewed the median too high. Thus, it relied on only one sale as comparable because it
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transferred a flow easement over eighty acres of land. For that sale, it declined to adjust the per

acre value for inflation because it found the price quite high. It also found the appraiser's inflation

adjustment methodology to be unreliable. Thus, it found the per acre value to be $836, the per

acre price of that sale. Applying that value to 1859 acres, it found the overall value of flow

easements in Newbury to be $1,554,124.

I 28. On appeal, taxpayer challenges the court's conclusion on three grounds: (l) the trial

court failed to consider its appraiser's evidence that land covered with flow easements has the

same value as land without such easements; (2) the evidence of comparable sales of flow

easements on which the court relied was inadmissible and was insufficient to establish fair market

value; and (3) taxpayer's evidence overcame the presumption of validity of the Town's appraised

value of the flow easements. We decide this issue based on the third ground.

n29. The burden shifting and allocation rules for property tax appeals are set out above.

Supra, fl 12. They were created by this Court and first announced in Schweizer v. Town of

Pomfret, 134 Vt. 436, 438,365 A.zd I34, I35 (1976), and applied and developed in numerous

decisions thereafter. The first requirement, that a town produce its appraisal of fair market value

and listed value, has essentially become a pleading requirement. See, e.g., Sonderqeld v. Town of

Hubbardton, 150 Vt. 565, 568, 556 A.2d 64, 66 (1988) (explaining town must show "initial

valuation"). At that point, a presumption of validity arises. The presumption has no evidentiary

weight; it is only "locative." Gardner v. Dep't of Soc. Welfare, 135 Vt. 504,507,380 A.2d 87, 89

(1977) (explaining locative presumption places "burden of going forward with evidence on the

party against whom it operates as a rule of law and has no probative quality"). It is commonly

described as a bubble that is burst in a valuation appeal if the taxpayer introduces evidence that an

appraisal is higher than fair market value. See Rutland Country Club v. City of Rutland, 140 Vt.
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142,145-46,436 A2d730,732 (1981). This is essentially a screening requirement that is usually

easily met because it is based on admissible evidence and does not consider the weight of that

evidence. For example, in a personal appeal, it could be met solely by the testimony of a landowner

that the value is an amount less than that found by a town because the landowner is "a competent

witness to testify as to the value" of the property. 12 V.S.A. $ 1604. The opinion of value is

admissible even though the factfinder may give it no probative value.

tT30. In Rutland Country Club, we went back to our leading case on locative

presumptions, T)¡rrell v. Prudential Insurance Co., 109 Vt. 6,I92 A. 184 (1937), to explain the

presumption in context: oo oif and when enough rebutting evidence is admitted to make a question

for the jury on the fact involved, the presumption disappears and goes for naught.' " Buüg4g!

Countrv Club, 140 Vt. at 145-46,436 A.zd at732 (quoting Tvrrell, 109 Vt. at24,192 A. at 192).

In a case where the factfinder is a judge or hearing officer, the evidence must create a factual

dispute related to value that must be resolved by the factfinder. Another analogy to consider is

that responding to a presumption of validity is like responding to a motion for summary judgment

by showing that there is a material issue of fact that prevents judgment for the moving party as a

matter of law. This analogy is helpful because it explains how the trial judge ruled in this case.

The court ruled that taxpayer, who had the overall burden of proof, could not prevail as a matter

of law because it offered no evidence from which the court could lawfully determine the value of

the flow easements.

T 31. Once taxpayer did not prevail on the first issue, the amount of land over which the

flow easements would be valued, it could prevail on the second only if it had evidence of the per

acre value to be applied to the acreage determined by the trial court, and affirmed above. It offered

no such evidence. In cross-examination by the lawyer for the State, taxpayer's appraiser testified
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that he had no opinion of the value of flow easements over any land other than the limited utility

land. Based on that testimony, the trial court observed "[taxpayer's appraiser] testified that he had

no opinion as to the value of flowage easements exceeding 60 acres," and concluded that "[a]t

most, [the] appraisal showed the easements should be valued at some unknown amount in excess

of $500 per acre." Thus, in the trial judge's view, taxpayer's evidence could not rebut the

presumption of validity of the Town's appraisal.

n32. Taxpayer has two responses to the trial court's decision. First, it argues that the

appraiser's evidence that he could find no difference in value between farmland covered by a flow

easement and farmland that was not so covered rebutted the presumption of validity of the Town's

appraisal. The weakness in taxpayer's argument is that its position that flow easements over land,

othcr than thc small amount of land idcntificd as floodcd bccausc of thc prcscncc of thc dam, hovc

no value was based on its view that it has no responsibility for flood damage except in that small

area and not on a factual presentation that the flow easements over the farmland have no value.

The court rejected that position, and we have affirmed that decision. Whatever the value of the

appraiser's research into sales of farmland in the area with and without flow easements, the results

were not sufficient to enable the appraiser to offer an opinion of the value of flow easements over

farmland. Thus, the appraiser did not state the opinion that all flow easements over agricultural

land are worthless even if the dam is responsible at least in part in flooding them. ln short, the

trial court ruled against taxpayer as a matter of law, not as a matter of fact. Taxpayer gave the

court no evidence on which it could render a judgment for it based on its theory of the case. We

must hold that taxpayer did not rebut the presumption of validity of the Town's appraisal. See

Citv of Barre v. Town of Oranqe, 152 Vt. 442, 445, 566 A. 2d 951, 952-53 (1989) (holding

taxpayer, City of Barre, did not rebut presumption of validity where, relying on inapplicable
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statute, it based its case on listed value, and not fair market value, of alleged comparable

properties).

T 33. This ruling necessarily answers taxpayer's second ground-that the court could not

produce a valuation based on a single comparable sale of flow easements because the sale was not

at arm's length, was too old, and too little relevant information was known about it to adjust its

price to reflect conditions involved in the value of the flow easements at issue in this case. Once

the court held that taxpayer had not rebutted the presumption of validity of the Town appraisal, it

had to issue judgment for the Town. Taxpayer cannot prevail based on errors in the Town's

valuation substance andprocedure. See Inre BilmarTeam Cleaners,2015 VT 10, fl 11 (explaining

taxpayer burden to overcome presumption of validity oo 'cannot be met by simply impugning the

[Town's] methods or questioning its understanding of assessment theory or technique' " (quoting

Sondereeld, 150 Vt. at 568, 556 A.zd at 66 ).

1134. The alternative is stalemate-a case in which the court could not rule for either side.

In a number of cases where valuation has been very difficult, particularly involving utility

property, we have stressed the need to come to a conclusion to allow the Town to levy property

taxes. See Morisville Water & Light Dep't v. Town of Hyde Park, 131 Vt. 590, 595, 313 A.zd

22,24 (1973) ("[W]e note that the law of this State requires this Court to f,rnd some allowable

mode of legalizing the collection of taxes justly due."); see also In re Montpelier & Barre R.R.

co., 135 vt. 102,104,369 A.zd 1379, I38l (1977); New Ensland Power Co. v. Town of Barnet,

134Vt.498, 505, 367 A.2d 1363, 1368 (1976). Taxpayer has the ultimate burden of proof in this

case, and it is appropriate to deny it the opportunity to prevail when it has not made out a prima

facie case.
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T 35. Because taxpayer failed to rebut the presumption of validity of the Town appraisal,

the Town was entitled to judgment for the ñlll amount of that appraisal, without the clownward

adjustments made by the trial court. The Town, however, did not cross-appeal from those

adjustments so they must stancl.

Affirmed.

FOR THE COURT:

Associate Justice
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EXHIBIT G: PROJECT AREA MAPS

Courtesy paper cop¡es of Great River Hydro's Exhibit G maps are not
included with this filing. There have been no changes to the maps since the
Final License Application was filed on May 1, 2017.
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EXHIBIT G: MAPS OF LOCATION, BOUNDARY, FEDERAL
LANDS, AND NONFEDERAL LAND OWNERSHIP

Section 5.18(a)(5)(iii) of Title 18 of the Code of Federal Regulations (CFR) refers to
Section 4.51 (License for Major Project-Existing Dam) for a description of
information that an applicant must include in Exhibit G of its license application.
Exhibit G contains a set of Project maps that conform to requirements stated in
Section 4.39.

Gl Project Area Maps
Exhibit G drawings are maps of the Project area showing the existing FERC Project
boundary for the current license. No tentative boundary is indicated because there
are no proposed developments and there are no other adjustments to the
boundary.

Gl.l Federal Lands

No federal lands are located within the Project Boundary.

G1.2 Non-Federal Lands

The Exhibit G drawings identify lands that Great River Hydro, LLC (Great River
Hydro), owns in fee, and lands over which Great River Hydro has acquired, or plans
to acquire rights to occupancy and use other than fee title, including ríghts acquired
or to be acquired by easement or lease. These drawings are electronically filed
separately as large format documents and Project boundary files as ATcGIS files (in
zipfile format).

G2 Exhibit G Drawings
The Exhibit G drawings and Project boundary description tables are identified as
shown in Table G2-L.

Table G2-1. Exhibit G drawings.

Exhibit
No. Sheet No. Title

G-1 Sheet 1 Exhibit G: Wilder Project - No, 1892 (Plant Area)

G-2 Sheet 2 Exhibit G: Wilder Project - No. 1892 (Proiect Boundary Sheet)

G-3 Sheet 3 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-4 Sheet 4 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-5 Sheet 5 Exhibit G: Wilder Project - No. 1892 (Proiect Boundarv Sheet)

G-6 Sheet 6 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-7 Sheet 7 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

Exhibit G Page G-1
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Exhibit
No. Sheet No. Title

G-B Sheet 8 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-9 Sheet 9 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-10 Sheet 10 Exhibit G: Wilder Proiect - No, 1892 (Project Boundary Sheet)

G- 11 Sheet 11 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-t2 Sheet 12 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-13 Sheet 13 Exhibit G: Wilder Proiect - No. 1892 (Project Boundary Sheet)

G-T4 Sheet 14 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-15 Sheet 15 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-16 Sheet 16 Exhibit G: Wilder Proiect - No. 1892 (Project Boundary Sheet)

G-T7 Sheet 17 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-18 Sheet 18 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-19 Sheet 19 Exhibit G: Wilder Project - No, 1892 (Project Boundary Sheet)

G-20 Sheet 20 Exhibit G: Wilder Proiect - No. 1892 (Project Boundary Sheet)

G-21 Sheet 21 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-22 Sheet 22 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-23 Sheet 23 Exhibit G: Wilder Proiect - No. 1892 (Project Boundary Sheet)

G-24 Sheet 24 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-25 Sheet 25 Exhibit G: Wilder Project - No. 1892 (Project Boundary Sheet)

G-26 Pages 1-3 Wilder Proiect, P-1892 - Project Boundary Description table

Exhibit G Page G-2
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(i¡.ldins hÞù), èpdd 6à.3za$ol@ñlou liiob¡ô. puFsolt

5) Adbþ USGS qdner. trñilo w.6 @.m.ild *û ñôd @m
.& Gls & tu us6. k H.ñ$rô @N[ lnd h vmôd c
@ðÞhic lñbñ.ton. h@ htsqdrhßþodôñ¡d bnhÈi
toú6, .nd æÈl h4.ry Fd.lì1m, S. LbÉ .qud .d d.hb
&b $R, hdd'ñg high Þdú LoÂR !@.ry @k.i tu M¡ 29, 2
M.y7, 2013) td LIURffi lo@phÈôbMM.¡dqddrord
û. .ùreA.d pûdor ol S. P6tsd tuñdd
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3) Eñg Pqd rddùó. hdh.i lrdud ng wdb .@r3 Þ.d. .r. wñ
wôin ù. Prcþd Bddry.

1)fr. Uæ'træ Þ.!6á.¡ næsry bd 4trtul@n.ñd n.i¡i¿
hþd, rh Þ@ry1ù.ú 6.ùñß dtuno@ 4ñrê $*n brr
plll& m& .d aþ bd iM hidd @þd qr .d k.8..! Èo
k seærrltrrdoñ, 6d 6¡d ûBd6ød. RúEM úd¡
6. Þ'toft idm# fdplle e4!oñ ol..dd

2)tu P#Bd.ryg.ññrytuû. ouFd.¡n6or!6nc'.1*
.d offi.loñ. *trn dh. imputud¡ turddo.lñilr noh
sd. rh Lb.s hoE3 n*S 6b Hù'v.i ú. .d kb¡ d . k
lh ô6dô lúd$.h¡o€s ngtr æ6d b @dffi'úd 3hê
udr vryfu dÉñ ß{ b. úd ohd 6diø' ft. 335 lod 6¡toù. h
dQid¡gbrhmdúnlñil.Miontorú.FDæsof ùÈffi 'd. I
Dâñ, fiâ ÊF Bêuñd.ry rd* h óæl¡D ¡þuñ tu LEm*. h¡
(i.dud¡ng bhd!). ôpdd s 6. 32s6ôt øñtour tin. fÍ ú. puDo¡.¡ d I

4 rb ír. eFôry É qdd h.ß h fdrdø ô¡B tu .d.r *b k
'.bioù.@td.&of tulcd¡dtulRtur.rla*i.rñ*.- S.€U
swBtucouræ0u.s. t9tudd¡b-

5)Adhl USGS qud6qb úñ.1o wsspp.mftd*ñ mstdrr
d& Sd.fm US6. kHd'ÈGMNÍ ft lh.Vmod C
@¿ph¡.ldomtú. hefu h*æñ, ht@..d hlMhd
6úrd, * &ùlñ@. Fud€moÞ.m.bæ .@ rtr dæb
dtr *. iñdúq h6 6dtu L¡DAR r'l1!g {ùk.ñ wænÁpd 29. 2
þ 7.20i3).nd trNáMbþoE@tr dât&tBld4dd tud
ñê.óilôur.M ro&n. of lh. Pr.!€d Bouñd.
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1) ft. !æ¡@ pæs&r .r
PEþd. tu p@ry [^á rd

2) lh. Pr+d B.ld¡ry s.¡.61y ldoß 6. ouae rñ.r d Lbmæ! lG
.ñd oùo& lo h *vdn d ü. 

'ñFundmil! 
tunddo lhil å noh

ú.r. rto Li6* hord. nù.s 6hE. Ad.ú. h. .xâd bø!ôn d . [.
th. ouÑ. I ú or 3uch f,owáq. ¡qhl. €ññot b Þ'!dv ebm'md s¿
und.r !âryb 3ft.h nd, bô {d obd codôôñs. lh! 335 lool @¡roû h
d.pdnsM hñ&n liñilábEtion brù6EDo!ê.ólihi. *hibil,c. t
0ån, rh. fr*daôhdâryrd*tb soBrn..r@nds. L'6N6!tæ{
(dcdrebl.ndr) d.piddæh.32&fæt@ntourlln.6rs.ÞuÞor.rõf r

3) Errhs Pr+d r€4.ionôdûæ ndùd ns pruÈ åø3sþådi ã.êwh
w i'ñ rhé Pþþd sôud4.

¡) rh. s6. bou¡&ry Ir d.pdd h.É b rd.ßn@ only tu âdù.l *þ k
'ábnglh.resl.nrdôdhè[C.¡.dtú]RûerailowM.rm*.' Sêé!
SupEm. Cout290 U.S. t9ro¡d€trib.

5)A6l*b USGSqudEel. rtr
rdld. Gls dú tuñ us6. k H.mFhñ GüNI .ñd ib v.ñod c
G.6EEÞhiclñbñ.do.. hddhg hß69Þb b@odioi id h¡lmÈd
tu.tuE3 ¡.d æd.lh.q.ry Fñ.mE, hc LÉn!..qud¡t dêEb
øb sÉ, hdú'.g h'gh êdú.ñ L¡ÞAR 

'tuo.ry þk.n úùM AÞdr 29. 2
Mry 7 2013) âñd LrOAR¡.ñd toErphb e frdM. ñ.Þdù tor d
û. c.nt4É-d poriú¡ or rhô Proj.d Aond.ry
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1) lh. U6M. F!æ .l ñ.e*ry bd ùtr 6r F&ñ rñd n*it€
PÈF, tupwqk.dhêimbdhtuSeñæ*ôwnrôrr
ptlEd d. ¡d.É bd !M hÈtdc mF ms.d &ôtuo! @o
br .øt idonúi, ad &d! rÉ ÊÉ d E@d. R.hn4 .h6!k

2) ñ. Prùd A.ud.ry Sññry toh b. ouÈid. ¡n6 ol Uañe. r t+
rd offi rô s. *úbn d h irpouftdÈ hùñdñe ìhn I nom
s.f.hLiøñsho@nd.çthb. kù.ih.r.dffi d.k
lb ñ. rtr61ù.h flørS Dhr€ñdh p6q&bñidSa
!e vffi ûm toq h, ùd oÑ ffis. ft. 335 l6t 6nbur h
dÐhhg6ihundnbnhn.hEtionlorh.Þùl@ôlfr Éúiil.c'. t
D.ñ. hô PSd Aoúd.ry rdtu h sørh .@nd û. LM,. 6.¡
(¡ddiry bffi), epdd 6û.323jooi cdour[n.tof ô. Þú@sofi

3) Eñ@ PÞþd bdon dhk, tdudr¡s pRfr eár þd3, .G *h
ffih h. È& AMda.

¿)lh.sd.bu¡&ryÉ&pidtuclrddædv lh.tutft !
'.|orytu$d.ñ lie dhFùffiì Rtuú.llowwd.¡md.' Sqe U
Surrom. Côun 290 U,S. t9 rô¡ d.Þtb.

5) AElbb USGS 4d6{b 'óñrrd 
*.¡ ¡WÞþñ.ild *ü Mt dñ

ådMGIS&trtuñ US6, k Aâñdn GM¡I dtu vôrtuôtc
&€6Þhic lúffi¡, húdh htsqdr, hôÞoñion.d hrumki
hñ6 ¡ñd*ût h*ry Futullm,S. Lh.lG 4kdrd d.Eb
treF,lrclúlehEh6ôrd6trDAR¡n@(bt nMaÞñt29,2
iry7 2013).d úOÂR¿&toruÉphbffi sdm3 ftÞtd brd
h. contôur5d Þôtu. ot th. PoF Bdndrry
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1) ft. !æ¡s€ Þse.r ât ñ.essry bd ngh3 br +r&n .nd maid¿
PÈþd. ñ.pçry[¡ð!dñ.imisdb.n@.ñgNrr.shôwit*r
Þu@or onli .¡d .É bad upon h ídc p¡oF m?3 âd U6ne. s r.cô
l.r.!*3ô/¡ i.fomdo., ad d.dê.rd *NorÉ@d. R.tuEM *4t
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2) ft. Pr@ Bou.dàry g.n@ry foi.ß 6. oub d. ¡ñ6 ol !@ns'3 L+
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úm th. Li4ñæ hord. iúâS thE. Hù.v.r h. .rd M'on ot ! I I
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O.n.s. frSdBôundáryrd*tto $6rtu.dnd fi. Lic.n.æ!rè{
(in.luding hbds). ôÞdd 6 öo 323joot 4¡tour liñ. tor b. pu@r.B ol r

¡i ft. 3d. bôu.drry É d.pid.d h.'. rú cr.h.. dt nã !du.t r.b ù
'¿loß tho ræron sid. ôf rh. leoñnætidl Rñor .t low *r.¡ ñâ*.' Se. U
SupEm. Couñ 290 U.S. s79ldd.trik.

5)A€¡*b USGS qu.d6ryr. rñ
.6b* dS dâlâhñ US6 N.w H.ñFhú.6MN[ tr 6.V.mônt C
&og@h c ldom*o¡, hc&fu ry¿r@Þhtrã6poûton.dtud
6ñÉ'.dæúlh4.t Fúh.moÞ, b. k.æ qtrd.ndddêto
tr *, 

'nc 
d q hçh 6dùM tiDAR 

'ñ4q 
(hk.¡ tuñ Apdl 29, 2
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I ) lb Uém.ê þo!5.*¡ .I n.csry l-d útr b s.dôñ ñd n.¡nk
P6B lbpq.ryhérdh.rhft ors.tu+È&æ.llombrr
puFs ot ãnd .Ê bd upon hLbdc Þ6þd m+ ¡d Lb^*! þ@
¡ra6$r!¡r.ffin,sde*.dpb6dÉcd. R.bôæõúouk
ûê *cñc ft dm*¡ ror pd. tu@ôß ot.d tEd

2) rb P4d eu@ g.nñry rdd h 06È. hd d LbNæ s iæ-
àñd oh.Ñ ro lb *vftñ d ôê iMu¡dmoilb hudr tñi á ¡.m,
çh.È tu Ldc hdd idrs &hL Hd!s. ùô .4d bd'on ôf . Ìr
h. d*. rñ ôl.uó Íoms nqüø¡ndb pú4ehñdso
u¡d* v.fr bñ h. b. {d oñú codb* Th. 335 tôôt @dour h
d.ÞdÁghf hhdúnh[.l.dioñtorñ.Mo$iolihitãhiú"d. I
oú, ó. È# BMdrry rdtu h ¡6ilÞ ,tñd ô. LÞllg! h¡
(incrqding bbd!). &pidd 6 h. 323joot øiloø tiñ. tor h. puDord ôt I

4) fr. 3ü. bou¡óry ir epi6d hôo rú Èhr.nc. dy tu dd r* rllonolhmíñ ùid. ofh.lcon¡æfdl Rtû€|owwt./ñd." s.. u
surEh. coú 290 u.s. t9 rô¡ d.Éh.

5) Awlúb USGS qu.dãúr. 
'úmÍe 

*Ú úÞÞt.@dd wih Mr dñ
.6ûGlS dútuñUs$ k Hmdn GM¡I.dh v.tu¡t c
G.qóÞhlc rdoffi, idfu hts@É, hNpodion.d hnshj
6ñ16, .d æùl hÞt Fu&moG. tu LÈcle @d ¡d d*to
dñ6. iftlú4 hþh6edd UDAR il@ry1hkñ tuoapdt29,2
Mry 7.2013).nd L¡üRSM bpo@hÈ dñMþr tdæd*d brd
ú. coñrourås.d Fnion! ol lh. Pdêd Bôudt.
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