Town of Norwich
Agenda for Selectboard Meeting April 8, 2020, 6:30 pm
Multi-Purpose Room, Tracy Hall, 300 Main Street, Non¡vich,

W

ZOOM access information: https://zoom.us/j/5536539849 | Meeting lD: 553 653 9849 I 888 475 4499 US Toll-free

Agenda ltem

1- Approval of the agenda

Packet taterials

Action
Chair: will be asked to add or
remove agenda items

Expected shrt & end ffme

nla

6:30 - 6:35 (5 minutes)

nla

6:35 - 6:45 (to completion)

Accept correspondence,
minutes, A/P warrants-motion
required

Correspondence received
(list attached at the end of
agenda); minutes 31712020 &
311 1 1202Q; A/P warrants

6:45 - 6:55 (10 minutes)

Discussion of proposed
change to Special Town
Meeting date (for Article
revote) from May 12,2Q20 to a
date to be determined.

Bonnie Munday email 3127120
and email dated April 1 ,2020
from Sec of State's office

6:55-7:10 (15 minutes)

5-Article(s) for Special Town
Meeting

Determine articles for Special
Town Meeting. Proposal to
add second article requesting
spending to cover COVID-19
Town response-motion
required

Draft articles

7

6-Norwich representative to
Regional Energy Commission

Select Nonryich rep to Regional
Energy Commission- motion
required

Emailfrom TRORC
re:upcoming planning mtg

7:40-7:55 (15 minutes)

2- Public and Selectboard
comment

3- Consent Agenda

4- Reconsider date of Special
Election

Public invited to speak to any
item not on the agenda

I

.10-7.40 (30 minutes)

Agenda ltem
7-Enhanced Fair and lmpartial
Policing Policy

Action
Discussion and possible
adoption-motion req uired

Packet taterials
FIPP material from Roger

BREAK (5 minutes) and
reassess agenda (5 minutes),

Expecûed start & end time

7.55-8.25 (30 minutes)
8:25-8:35 (10 minutes)

8-Social Media policy revisiorr

Review draft revisions.
Possible rnotion to approve

Revised Social Media policy

8:35-8:45 (15 minutes)

9-Cyber security policy

Review draft policy. Possible
motion to approve

Draft Cyber Security policy

8:45-9:00 (15 minutes)

Mandatory "Local Concerns
Meeting". TM to update the
public at-large on project
status, and answer questions

Final Engineering Plans

9:00-9:15 (15 minutes)

Written proposal from Chief
Northern

9:15

-

9:20 (5 minutes)

Recommendation from Fire
Chief/Assist. EMD and Dir. of
Planning & Zoning

9.20

-

9:25 (5 minutes)

1

O-Tigertown Road culverts

1

1- Fire Dept request for

funds from Designated Fund
(which one)

Motion needed to approve Fire
Department spending

12-Hazard Mitigation Plan

Authorize TM to proceed with
preferred consultant

13-COVID-19 update

Discussion on any update(s) to
Town response

14- Town Manager Report

Town Manager report on:
EEI Tracy Hall, insurances
update, upcoming issues

9.25 - 9:35 (10 minutes)

Town Manager written report

9:35 - 9:50 (15 minutes)

Town of Norwich Selectboard Meeting / April 8,2020

Agenda ltem
15- Set agenda for

April23,202O
16- Adjourn

Packet taterials

Action
Board to set next agenda

Motion required

nla

Expected start & end time
9:50 - 9:55 (5 minutes)
10:00

List of correspondence received before 3:00 pm on Thursday, April 1, 2020= Planning Commission 1't Quarter Report; Sean
McArdle re: Town Manager self-quarantine; Nick Krembs, Chair, Nonruich Trails Committee re. Brown Schoolhouse Rd. Bridge Fund
Raising

Possible April ltems : Actions on Articles 7, 9, and 32; March Revenue/Expense report; Policy revision: digital media/ Fund
Balance/ Personnel; Fee schedule update; COVID-19 update; Energy Performance update; Select Town Counsel (RFa); Select
Beaver Meadow Rd Sidewalk Scoping Consultant (RFP); Select Tigertown Rd Culverts Contractor (RFP); Town Appointments;
Special Election prep work including lnformational Meeting; Town Manager evaluation; Tech upgrade report from SymQuest
Parking Lot: Dresden MOU; Union contract; Town Appointments including Solid Waste Committee; Financial Procedures
Animal Ordinance; SB Goal setting; Local Emergency Management Plan (annual update); Browns Schoolhouse River pedestrian
Bridge (Select Contractor; Authorize TM to Obtain Loan Terms for Board Approval); Tax setting in light of extended filings for taxes
and Homestead declaration

Town of Norwich Selectboard Meeting / April 8,2020

Planning Commission Q1 2020 Report to the Selectboard
3-26-20

Commissioners: JaciAllen (Chair), Melissa Horwitz (Vice Chair), Jeff Lubell, Susan Brink, Jeff
Goodrich, Leah Romano, Brian Loeb, Ernie Ciccotelli

Affordable Housing Sub-committee (AHSC): Ralph Hybels (Chair) Creigh Moffatt, Paul
Manganiello; Kathleen Shepherd, Jeff Lubell (PC Member), Jeff Goodrich (PC Member), Brian
Loeb (PC Member)
Com mittee/Commission/Appoi ntee Charge (including subcommittees and workg roups) :
Preparing a town plan, and preparing zoning and subdivision regulations based on the town
plan. The commission also studies other planning issues and makes recommendations to the
Selectboard.

Gurrent Projects (including work by subcommittees) with proposed deadlines:
Town Plan Rewrite
a

a

Following two public hearings by the Planning Commission and a vote to pass it on
to the Selectboard, the Town Plan was adopted by the Selectboard unanimously,
following the second selectboard public hearing on March 7th, with one minor
technical change.
The approved rown Plan has been forwarded to the Two Rivers ottaquechee
Regional Commission (TRORC) for approval at the April22 TRORC board meeting

Affordable Housing

.
.

The Affordable Housing Subcommittee is now ready to begin work on the Affordable
Housing Strategy, which was included as an appendix to the 2020 town plan and is
also at http ://norwich.vt, u s/aff ordable-ho usi n g/
Subcommittee will reconvene remotely, according to instructions expected shorily.

Commission membership:
a

a

a

The PC has two terms coming up in April-Susan Brink and Jeff Goodrich. Susan
Brink has elected to retire. we thank her for 6 years of excellent service!
The PC requests that membership go back to 7 members (vs. the current 9 slots)
The workload does not justify 9 positions, and more positions increase the
administrative burden of running the Commission.
Commission will reconvene remotely, according to instructions expected shorily.

7

Future Projects:
The commissioners have reviewed PC action items from the approved Town Plan
and drafted a2O2O work plan. A copy is included below. Timing of some items may
shift, given the current environment.
lmmediate focus areas include:
o Achieving CRS (Community Rating System) certification, which recognizes
communities that are doing more than the minimum National Flood lnsurance
Program (NFIP) requirements to help their citizens prevent or reduce flood
losses. This would qualify Norwich for an additional 5% reimbursement from

a

a

o
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Completing the process for Village Center designation to qualify for municipal
planning grants.

Support Needed from the Selectboard:
Ongoing communication and collaboration on key matters
Guidance on conducting remote meetings necessitated by COVID-19
Return Planning Commission to seven members

a
a

a

Overview ot

2O2O

Planning Commission Work Plan:
Ðo
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HEADQUARTERS

BOSTON REGIONAL OFFICE

7 Technology Drive, Suite 102
Chelmsford, MA 01863

308 Victory Road,3'd Floor

Quincy, MA 02171
Phone: 617-770-2929

Phone: 978-453-2500
Fax: 978-453-2555

Fax: 617-770-9669

Mailing Address:
SEAN R. McARDLE
State Director

"

Representing New England's Finest "

www.nepba.org

72 Huntress Street
Quincy, }l4.A02169

March 20,2020

Board of Selectman
Town of Norwich
300 Main Street
Norwich, VT 05055
Dear Honorable Board,

Administrations throughout New England having been issuing flyers, putting up posters and
conducting meetings with the staff and employees to inform every one of the COVID 19 situation
and what each individual and municipality can do or is doing to limit exposure. Updates have been
promised and continue to come in on an hourly basis about the virus. Most municipalities in New
England have denied entrance to all non-essentialpersonnel, made hand sanitizer and sanitary wipes
stationed accessible at all posts, cleaning crews are doubling schedules and are providing paid time
off for personnel meeting the criteria for infection.
Which is why this letter to write to you is troubling. It is the New England Police Benevolent
Association understanding the Town Manager, Herb Durfee, is away on vacation until March 24th in
Barbados. This goes against all reports of when traveling abroad and again shows reckless behavior
toward the town employees. As you may be aware, the United States Department of State has issued
a global Level 4 Health Advisory (highest), urging all U.S. citizens to reconsider travel abroad due to
the global impact of COVID-I9. There are five confirmed novel coronavirus cases in Barbados as of
March 20th. Additionally, many of the countries in the Eastern Caribbean have implemented entry
and exit restrictions. Regional governments continue to focus on preventative measures, including
mandatory quarantine procedures or other restrictions for travelers arriving from an expanding list of
affected countries including the U.S. It is our understanding that when the Town Manager returns
from his vacation he will be immediately returning to work and not self-quarantining himself for the
recommended 14 days. We believe this act to be reckless and a direct threat of serious illness to the
employees, their families, and members of the public. Vermont already has l9 confirmed cases of
COVID-I9; we do not need any more.
Therefore, we ask that the Board of Selectman to require Town Manager, Herb Durfee, to selfquarantine for l4 days to prevent the risks to the public and the hard-working employees of the Town
of Norwich.
Sincerely,

Senn ú1. .,ütrILndln

Cell

617 - 851

- 0984 *

New England Police Benevolent Association, Inc.

r¡

smcardle@nepba.org

MEMORANDUM
NORWICH SELECTBOARD
TO:
NICK KREMBS, CHAIR, NORWICH TRAILS COMMITTEE
FROM:
SUBJECT: BROWN SCHOOLHOUSE ROAD BRIDGE FLIND RAISING
APRIL 3,2020
DATE:
TOWN MANAGER
CC:

1.

Background - Article 5 to authorize an $80,000 expenditure for replacement of a
bridge for the Brown Schoolhouse Road trail extension over the Charles Brown
Brook passed by a vote of 1049 Yes to 465 No. The article mentioned that an RTP
grant for $50,000 had been applied for. The voters were informed of the tax impact if
the grant were received and the tax impact, if not and a five-year loan was applied for

2.

Status of RTP grant

3.

Private foundation grants appliedþr - In March, the Norwich Trails Committee
applied for grants totaling $39,000 from four sources, using guidelines and past
experience with each to determine the amount applied for. The outcome of these
grants is expected to be announced in June.

4.

Additional fundraising planned - The committee has plans to approach other
individuals and small foundations within the community with the goal of raising at
least half of the $80,000 authorized. In these uncertain times, especially with the state
of the stock market, the outcome of any of these efforts is uncertain.

We received word by telephone from the State of Vermont that
the RTP grant funds were not likely to be allocated to our project this year, but were
encouraged to re-apply for next year. Explaining that the one-year window of voter
authorization would expire by the next grant cycle, we requested a reduced allocation
to our project. We have not received official notice of a final allocation.

-

DRAFT Minutes of the Selectboard Meeting of
Saturday, March 7,2020 at l2:00 noon
Sign-in Sheet: Lynnwood Andrews, Jack Cushman, Richard Stucker, Sue Pitiger, lrv Thomae, Jaci
Allen, Arline Torman, Linda Gray, Betty Barba, Melina Stucker, Charlotte Metcalf, Jeff Lubell, Matt
Buck, Carl Mautner, Stuart Richards, David Otto, K. William Clauson, Norm Levy, Tracey Hayes, Linda
Cook, Kristin Maffei
Selectboard Chair C. Brochu opened the meeting at l2:01
R. Arnold appointed notetaker for the Board

There were no public comments for items not on the agenda

John Langhus expressed thanks for the crowd's participation
Layton at 12:04 moved to open public hearing #2 on the draft 2020 Nonvich Town Plan, Gere
seconded. Motion approved unanimously.
G. Brochu asked if the Planning Commission and/or R. Francis, Planning and Zoning Director, would
be making a presentation.
R. Francis offered a verbal summary of the work on the Town Plan. Outlined differences between
2018 and 19 versions of the plan; pointed out that major focus was on the Land Use and Housing
Chapters; Energy Chapter is also the Town's Energy Plan, worked with the Enhanced Energy Working
Group to meet the needs of Article 36; plan meets the State's planning goals; a resilience chapter was
included in the Town Plan

Charlotte Metcalf summarized amendments from Marcia Calloway that were sent to C. Brochu and R
Arnold on March 7, 11.21 via email. Copies of the email were distributed to Board Members.
Charlotte Metcalf was similarly concerned about wetlands and shared information from Shayne Jaquith
of Nature's Conservancy, previously worked with the State of Vermont during the era of Hurricane
lrene. Metcalf referenced maps of tributaries that go into Blood Brook exist, no map for the streams that
go into route 5 south below exist
R. Francis asked Gharlotte Metcalf to read the last portion of M. Calloway's recommendations

J. Langhus responds that this information is largely what the resilience chapter looks to address
R. Francis asked for how the meeting is going to be conducted procedurally

L. Langhus suggested we have a conversation. M. Layton thinks we should hear all the comments
first. Brochu agrees that we should hear all comments first

Noruvich Selectboard DRAFT Minutes
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Arline Rotman stated that she appreciated the transparency and professionalism in which the Planning
Commission conducted themselves during the writing of the Town Plan. They have been accessible,
flexible, all good listeners, and respectful. Rotman is proud of Non¡vich. The ability to take goals that we
all agree to, like the climate crisis, and put it all together has been impressive. Rotman stated that a
town plan is an aspiration and provides a framework in which we talk about development, land use and
responsible growth and the plan achieves that.
Rotman finds the maps in the Town Plan that show where there is room for development and where we
need to protect our natural resources to be impressive. Rotman does not want to build roads where
there are natural resources. There is going to be a need for some development and the map on page
19 makes it clear how limited that land is.

Stuart Richards read a proposed amendment that expressly prohibits any development which impose
an additional tax burden on Norwich taxpayers, restricts any development larger than the size or scale
than existing developments, and prohibits development that compromises the rural character. Richards
acknowledges that the draft of the plan says this. Richards believes that the direction this plan takes to
promote affordable housing needs to be spelled out.
lrv Thomae states that he does not want the Board to adopt the amendment proposed by Stuart
Richards.

Thomae believes that the Board should do nothing to discourage a decrease in the school population.
Thomae stated that there is no single factor that derives property taxes more than the school
population. Thomae spoke about school classroom sizes at MCS presented during Town Meeting Day
and believes this not the natural consequence of an increase in school population given the potential
savings.
Thomae stated that school population keeps Nonryich affordable for all. Thomae belives that
encouraging more housing density is important for the survival for the middle class residents and
homeowners.

Tracey Hayes pointed out that teacher to student ratios bumped up in a way that necessitated an
increase in school sizes.

Jack Gushman takes issue with statements on page 9 in the right hand column in regards to forest
carbon sequestration and requests technical revision. The January 2020 reports "Vermont Greenhouse
Gas Emissions lnventory and Forecast" and "Final Report of the Vermont Forest Carbon Sequestration
Working Group" are the expected authorities and provide most accurate and up-to-date information.

Matt Buck points out that er pupil spending is not going down

Noruvich Selectboard DRAFT Minutes -0310712020 Mtg
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David Otto expressed appreciation for planning, broadly, and recognizes that there are emerging
perspectives and information. Otto wants to see the plan passed with the knowledge that there is room
for improvement and more information can be made in the future
Surprised that the zoning code isn't more developed when he arrived to town, thinks some things can
be approved upon, pleased to see new creative directions in place.

Wants Nonuich to become clear where Town wants development and where Town does not want
development. Noticed that 2O-something new dwellings were built all outside the village, and states that
Nonryich should develop where there is transportation and infrastructure, and to want to preserve forest.

(Rod Francis clarified that 29 residential addresses added in an

I

year period using map from page

18)

Otto likes that the plan encourages cooperation with other towns and believes Nonryich doesn't do
enough of a good job with cooperating with other towns on housing. Believes Norwich should not limit
growth unnecessarily. Otto thinks it's time to think creatively about more growth, particularly sustainable
housing.

Linda Gook expressed thanks that Rod and the Planning Commission took time to listen to the public,
and believes the plan is condensed and more understandable. Cook states that Nonruich has such a
wide variety of housing, from low-income to large mansions. lf we want to keep it a diverse community,
we got to help those who are land-rich but not cash-rich. Cook wants people to remain here and right
now we are not in a level playing field for that.
Cook wants to find solutions that don't have people selling their land to live with other competing costs.
Cook wonders if there is a program or incentive that keeps certain groups of people in town. Cook
cautions that the impact of this plan will not be known until new zoning regulations come out. Cook
states that we may see that we wished to take the plan in a different direction. .

Tracey Hayes wants to emphasize the importance of points 7.9 - 7.12 on pages 48 and 49 of the
Town Plan. Wants to see the MCS septic as a joint collaboration between the School and Town. Hayes
believes there were many non-school uses that contributed to the problem. Hayes believes that to only
re-examine the 2005 wastewater is not enough to address this problem. ldeas that the School board is
working on goes beyond the space of the green at this point, and Town support and expertise is
needed.

Sue Pitiger states that if we want more workforce housing, we need to have a space to make it
happen. Pitiger believes it makes good sense to look at Route 5 South to meet workforce housing
needs.
R. Arnold left the meeting for 9 minutes to attend to an emergency received over email
G. Brochu reads a message from Ghris Katucki regarding preferred site status of solar projects.

Norwich Selectboard DRAFT Minutes
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J. Langhus asks about the inclusion of Steve Thoms on the title page. J. Allen informs everyone that
his name is there to recognize his contributions, though he is now no longer a Norwich resident.
R. Francis suggests that we close the public comment portion of the meeting

Langhus moved to close public hearing #2 on the draft 2020 Norwich Town Plan at 12:24,
Layton seconded. Motion approved unanimously.
Langhus thinks we should make Cushman change for page 9, right column. Layton asks if that is a
technical change, R. Francis reads what would be considered a technical change. Board agrees by
consensus that this change should be made.
Layton states that she is pulled in different directions about preferred site designations, believes it is
instructive to have a letter from town boards, concerned we have lost some local control as the plan is
written now. Layton points out that Colchester, VT has more guidelines.
R.

Arnold asked if she needs more information. M. Layton clarifies that her specific question is whether

or not the Plan should have more specific language to have local control

Langhus provides background information. Langhus states that before the most current regs, there
was a discussion as to whether or not the state was usurping all local control because they have gone
strong for solar development. ln response the state added the preferred sighting regiment that are
currently in place.

Langhus states that there are two ways for local control. The first is what Nonruich does now, for a land
owner to come to the Boards and say "l would like to develop part of my land for solar and I would like
to be designated a preferred site." Langus states that in the past the board has listened to the
application and voted.
The second way is to establish preferred site instructions in the Town Plan. When this is done, the
Board will no longer be reviewing an application for a letter. Langhus suggests that we can adopt a
procedure where the Board hears the application but does not vote on it. lf a citizen is concerned, they
would go to the state. Langhus states that the Town Plan implies that Nonruich believes the state laws
are protective and Nonruich does not need to add to it.

Layton asked for more information about the state laws
Langhus stated that the discussion is robust and that Prime Ag is of discussion. Langhus point there is
an argument right now that solar can be a way to preserve Prime Ag land or could be comingled with
pasture. There is another argument that Vermont needs as much Prime Ag staying in the mix as
possible and that this takes it out of circulation.

Nonryich Selectboard DRAFT Minutes
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Layton states that she took a tour of the solar projects and acknowledged they are tucked away
Layton asks if we want more control about how it looks
R. Francis clarifies that there is no regulatory barrier to Nonryich for creating this language. R. Francis
states that an installation can't be on land that is current use if it is already forest. lf an installation is
proposed in a forest block, it is the applicant's obligation to meet the PUC's cirteira. The applicant
needs to meet the State's guidelines. R. Francis states that there is a low probability in Nonruich that a
highly valued aesthetic landscape will be at risk of solar development.

J. Langhus states that there is an economic argument. A project is not feasible without preferred
sighting.

Linda Gray states that there is a bullet point in the Town Plan that demands the application reduce the
visual disruption of the landscape. Linda Gray points out that three phase power is limited in Nonivich
and until GMP changes this Nonryich is likely to see projects in the middle and small scale.
R. Francis mentions the Noruvich Technologies applications on the Board's agenda for March 1 1. lf we
adopt the plan, that Nonruich Technologies project may not need to be an agenda item because a letter
will no longer be required.

Gharlotte Metcalf states that the state mapping does not reflect all conserved land accurately,
including some of her conserved land. Metcalf states that we should not trust state mapping for
preferred sighting decisions.
R. Francis responds to Metcalf that maps are but one tool and state maps alone are not sufficient
information to take action on.
R. Arnold states that there are considerable burdens for low-income access to solar, from incentives,
to financing to educational resources. Arnold states that he wants to address equity, and cares less
about rural character than rural poverty. Some municipalities create language in their Town Plans to
encourage solar projects that allow for a certain percentage of low and middle income subscribers.

J. Langhus points out that when public entities go solar, the whole community goes solar, and reminds
everyone of the financing work behind the Starlake Solar project.

Linda Gray points out that policy 3.2e encourages the development of programs that assist low-income
households with weatherization. Gray suggests that the Board may want to consider using the Climate
Emergency Designated Fund to assist with low-income solar projects.
C. Brochu asks how or where R. Arnold's suggestions could be incorporated
R. Arnold states that a technical change would not be meaningful and that this might be an area that is
beyond the Town's control at this moment but that the Town should be committed to addressing.

Nonruich Selectboard DRAFT Minutes
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Linda Cook asks for clarification on the decision on preferred sight status. To Linda Cook's question,
R. Francis says that the applicant would no longer need to go before the board seeking a letter of
support. This doesn't prevent developers from asking the board for support.
Langhus moved to adopt the draft 2020 Norwich Town Plan with one technical change; namely,
to delete the 2nd, 3'd, and 5th sentences from the 2nd paragraph of Chapter 2 (Land Use), section
2.6 "Forest Blocks and Habitat Connectors," page 9. Layton seconded the motion. Motion
passed unanimously.
Langhus moved to direct the Planning Director to submit a copy of the adopted Town Plan to
TRORC for their approval. Arnold seconded the motion. Motion passed unanimously.
R. Arnold asks if we have addressed Marcia Calloway's letter sent to C. Brochu and R. Arnold at
11:21 AM on March 7. C. Brochu states that she believes the issues were raised during the Planning
Commission's public hearings and that no changes were recommended. R. Francis states that he has
reviewed the memo as forwarded by R. Arnold and believes it to be a re-statement of previous
statements and meetings. R. Francis states that it is common practice for a Town's Planning
Department to create their own mapping and that this mapping is built from overlays from State
mapping. There is no requirement to use the State's map. The mapping in the Town Plan meets all

standards.

Francis states that the River Corridor Protection Program was reviewed in 2018, and it was decided
that for various technical reasons and the potential impact on nearby landowners, that Norwich would
instead look to meet the standards of the Emergency Relief Assistant Fund.
G. Brochu called for an end of discussion and for a vote at2:09. Langhus moved to adjourn. Gere
seconded the motion. Motion passed unanimously.

Meeting adjourned at 2:09 pm

Approved by the Selectboard on

,2020

Claudette Brochu
Selectboard Chair

Nonruich Selectboard DRAFT Minutes -0310712020 Mtg
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DRAFT Minutes of the Selectboard Meetinq of
Wed¡esdav, March 11,2020 at 6:30 pm
Members present: Claudette Brochu, Chair; Roger Arnold, Vice Chaír; Robert Gere; John Langhus;
Mary Layton; Herb Durfee, Town Manager; Miranda Bergmeier, Assistant to the Town Manager.
There were about 6 people in the audience

Also participating: Linda Cook, Craig Layne, Peg Merrens, Troy McBride, Cheryl Lindberg, Joel
Stettenheim, Brie Swenson.

1.

Approval of Agenda. Selectboard (SB) members agreed to proceed with the agenda as
drafted.
2

Public Comment. No public comment was offered.

3

Selectboard Comment. No SB comment was offered

4.

Consent Agenda. Arnold moved (2nd Langhus) to approve the consent agenda, minus the
correspondence from Kris Clement. Motion passed unanimously. Langhus moved (2no Gere) to
regretfully accept Kris Clement's resignation from the Board of Listers, effective immediately. Motion
passed unanimously. The SB will seek applicants for appointment to fill the resulting vacancy on
the Board of Listers. Linda Cook asked if the Lion's Club request for an increase in funds was for
fiscal year 2022 SB members said that yes, the request will be part of the 2021 Town Meeting ballot
for fiscal year 2022.

5.

A. Conservation Commission Request re: Woody Adams Tract. Craig Layne spoke regarding
a pending conservation of forest tract. The transaction will cost $300,000 and the Conservation
Commission (CC) is seeking to use $150,000 from the Conservation Commission Fund for matching
funds to complete the purchase. This would provide continuity of forest. Layne gave an overview of
the materíals included in the SB packet regarding this matter, including maps showing the Woody
Adams Tract as related to surrounding land. Peg Merrens with the Upper Valley Land Trust (UVLT)
read aloud the statue governing town-conserved property conveyances; the town must give public
notice of intent to conserve land at least 30 days prior to the proposed conveyance. Durfee told the
SB they can take up this matter for action at their March 25, 2020 meeting. Merrens said another
benefit is that this area being undeveloped will help with the protection of downstream property.

5. B. Preliminary Discussion on Preferred Solar Site Designation. Brochu explained that, while
the SB no longer has jurisdiction over preferred sites, they want to hear information about them. Troy
McBride, of Nonruich Technologies, said they are looking to get a letter from the SB and planning
Commission (PC) saying that the proposed site is a preferred site according to the newly-adoptãd
Town Plan. Langhus explained that a letter is no longer necessary. McBride said the púOtic Utilities
Commissíon (PUC) would still appreciate a letter from the SB and PC because that's what the pUC is
used to seeing. Arnold asked what the procedure would be for such projects. Francis said the Town
would ask applicants to submit proposals to the Planning Office for review. Linda Cook asked about
potential wetlands issue on the Turnpike Road project. Cheryl Lindberg asked about the
decommissioning process. Langhus and Francis explained that those questions (wetlands and
decommissioning) are within the purview of the State PUC, not the SB. Joel Stettenheim said a solar
array is conducive to other agricultural activity, in addition to conserving prime agricultural land.
Fencing is sometimes used at I feed, sometimes no fencing is used except for electrically sensitive
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areas. McBride said that no fencing is used in any of their Norwich projects. SB members agreed
that the TM and Planning Director will sign a letter notifying the PUC that the site is consistent with
preferred site criteria.

5.

C. M6s/Recreation MOU. Durfee said in the past the Town would pay a fee to the school and
vice versa for the use of facilities. lnstead of charging each other back and forth, the Town and
school have agreed to an MOU. Now that the town budget has passed, including sufficient staff for
DPW, this MOU is a formalization of practices in the past. Brie Swenson said the MOU is for
$15,000. This work scope has been reviewed by the DPW Director and is doable. Langhus said the
MOU is a very creative solution to the situation. Brochu said would not support DPW buying -.
additional eqúipment to complete work covered or required by the MOU. Langhus moved (2nd
Layton) to authorize the Town Manager to sign the Memorandum of Understanding, as recommended
nyine Recreation Director, and as presented in the Selectboard meeting packet. Motion passed
unan-mously.

S.

D. A/P Warrants. Langhus asked if the town is squared away with school payments. Durfee
said yes, for this year, and we are working on developing a plan for the next fiscal year. Langhus

asked Lindberg if she, as school Treasurer, concurs that the school is agreement with the payment
plan for FY¡O{O. Lindberg said yes, ancl the school is talking to the town regarding arrangements for
FY2A21. Langhus moved (2nd Layton) to approve check warrant #20-18 for General Fund in the
amount of $2,269,479.85. Motion passed unanimously.

5.

Langhus moved (2nd La¡on) to amend the Town of Norwich Master Financial Policy, by
replacing the prior Fraud Policy with the amended Fraud Policy as adopted by the Selectboard on
January 15,2020 and also inserting the Whistleblower Protection Policy. Motion passed

E.

unanimously.

S.

(2nd Layton) to approve the
24 VSA S871 and those
requiredby
positions,
appointments
including
advertisement of open
appointments with terms expiring on March 30,2019. Motion passed unanimously. Brochu asked
SB members whether they want applicants to come in to the SB meeting. SB members agreed that
yes, they would like people to appear before the SB. lf necessary, another person can appear on an
âpplicant's behalf. Craig Layne asked if there is a minimum age to serve on a committee. SB
members said no, there is not.

F. Appointments to Town Committees. Langhus moved

6.

Town Manager Report. Durfee told the SB they may need to find someone to serve as
Norwich's represenlative to a group to address the Regional Energy Coordinator position. Durfee
attended a regional meeting regarding homelessness; they talked about planning for a facility to
address the islue. Durfee has been researching Fair & lmpartial Policing Policy (FIPP) (Article 32)
and its effect on the town's insurance coverage. Durfee learned from VLCT (the town's insurer) that
pACIF coverage will extend to police officers taking actions (or not) according to the FIPP. The Fire
Department isãpp[ing for a grant to cover the purchase of fire equipment. Tracy Hall renovation
project had its kick-off meeting; the basic timeline would start now with the kick-off meeting, with
construction from May through November. Aaron Lamperti is working with the Durfee and the DPW
Director to serve as a Clerk of the Works. The plan is to keep Tracy Hall as empty as possible during
construction phase limiting any activities in Tracy Hall beyond essential functions; no social events,
no building rentals, Recreãt¡on programming will be elsewhere, etc. Employees only in the building
during coñstruction. Brochu asked about what will happen if the vote is reversed regarding the
renovãtions. Langhus said if the Town abandons the project, then we will have to pay EEI for its
works to date - not more than $15,000. Hazard Mitigation Plan proposals are being evaluated and
Page2 of 4
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will be decided soon. RFPs are out for bid on attorney services and the Beaver Meadow Sidewalk
Scoping Study. FEMA funding update - according to the Vermont FEMA office, they should be
releasing the final funds in 2 - 3 weeks. The Town Plan should be going to the regional planning
agency on April 12 for hopeful approval. On April 22no at 5:45 pm, there will be a meeting with
VTrans regarding the l-91 overpass repair work. Durfee said the Huntley Meadow former bridge is
hopefully going to be replace4d. The bridge will be on public land and/or land over which the town
has an easement. There is an effort underway to raise private funds to finance the bridge. The DPW
is working on job descriptions and postings for additional 1.5 FTE's. Regarding COVID-19, Durfee
has been publicizing the W Health Department's resources. The Vermont governor has activated
the state emergency operations center. At this time, there is no immediate plan to open a local
emergency operations center. Brochu suggested posting signs on Tracy Hall doors reminding people
to not enter the building if they have cough and fever. Durfee has been monitoring communications
from the CDC and the Vermont Dept. of Health. Tracy Hall could be used as an inoculation center,
for example, but not as a gathering place for large groups of people. Tracy Hall will need to be used
for essential town functions. Arnold asked how town functions are being set up to be performed
remotely. Langhus said we should plan and institute redundancy wherever possible so we are
prepared for sick employees. Also, we need to know how time off from work for employees will be
handled - sick leave, short term disability, other? Linda Cook said Dan & Whit's is working on a
delivery service so isolated people can get needed supplies. Langhus asked Durfee to provide a
"normalized" budget, taking out extenuating circumstances.

7.

B. Open Meeting Law (OML) Handout. SB members agreed to defer this agenda item to a

future meeting. Layton said she is thinking we should distribute her one-page summary of OML as a
primer, plus VLCT's FAQ's regarding OML.

7.

C.

Reappoint Roger Arnold to Vital Communities Four Core group. Langhus moved (2nd
Layton) to reappoint Roger Arnold as Selectboard representative to the Vital Communities Four Core

group. Motion passed unanimously.

7.

D. Finance Office Re-Organization. Durfee said he'd like to hire 2 full-time people in the
Finance Office. Brochu asked Durfee to provide documentation to the SB showing the budgetary
impact of 2 full{ime employees. Langhus suggested we consider hiring a trailing spouse who is
highly qualified, if only for 3 years. SB members agreed that Durfee will advertise for an additíonal
Finance Office person.

10.

A. Executive Session - Town Manager Contract & lmprovement Plan. Langhus moved (2nd
Layton) to enter executive session under 1 VSA $ 313(a)(1)(A) to discuss Town Manager contract
issues and expecting to include the Town Manager for at least part of the session. Motion passed

unanimously.

The SB entered executive session at

10:

17 pm.

Layton moved (2nd Langhus) to enter public session. Motion passed unanimously.

The SB entered public session at 11:04 pm.
Brochu said the SB will fonruard to Durfee a contract proposal for 15 months and a performance
improvement plan for Durfee's review and comment. Durfee said he appreciates the extension. SB
members agreed that Brochu is authorized to sign the contract on the SB's behalf.
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Adjournment. Arnold moved

(2nd

Gere) to adjourn. Motion passed unanimously.

Meeting adjourned at 11:07 Pm.
By Miranda Bergmeier

,2020

Approved by the Selectboard on

Claudette Brochu
Selectboard Chair
Next Meeting

-

March25.2020

- Meeting at 6:30

PLEASE NOTE THAT CATV RECORDS ALL REGULAR MEETINGS OF THE NORWICH
SELECTBOARD.
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tKE
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248 71 --------

--/--/--
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1070¡1.0
GRA\¡E¿ E S?ONE
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0r-5*703405.00

01-5-704413

G toôÌ6
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CRUISER MÀINII'

-.t243

TRVINGOTI. IRVING E¡{ERGY DISîRIB.

261 AO '-.------- --t--/--

00

CRUISIR MAINT

A3/t8/ZO Dieseì 203 gal
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EVJ1NSMOTC EVÀNS GROOP, INC

Check Check

0r-5-555424.00

PO - uoifo¡ms
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DÀN 6 WHI"S

7

BÛBS

NuBlber

04/02/29 PD exôfr gLoves

NORî¡TERN

SEN'S
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GÀl,f.s,

t¡c

çA.Lts, tr,c

COVIÐ-l9

GMP C

GATEKEEPER IOCK

O3/LB/?OrrksRtM

GRSEN MOUNTÀIN ÞOWER
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aala Q4/08/2¡i
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OUltSIDE REPAIRS

03/29/20 llebina. for Robe¡t¿/June

03/3L/ZO oPtJ

aalr 04/aB/20

99
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Miranda Berqmeier
From:

Bonnie Munday

Sent:

Friday, April 03, 2020 4:07 PM

¡o:

Miranda Bergmeier

Subject:

Attachments:

FW: IMPORTANT - Elections Bulletin
covid- 1 9-election-law-changes-memo.pdf

lmportance:

High

From: Bonnie Munday
Sent: Wednesday, April 01, 2020 10:49 AM
To: Herb Durfee; Claudette Brochu; John Langhus; Mary Layton; 'Robeft Gere'; 'Roger Arnold'
Subject: FW: IMPORTANT - Elections Bulletin
Importance: High
Good Morning All,
I have just received communication from the Secretary of State's Office and am sharing this with
this information for your upcoming meeting on April 18,2O2O.

you.

Please consider

I strongly agree with the Secretary of State's office that this election can be held at a later date especially with concerns
that have been expressed. I would not CANCEL the vote but would strongly suggest that a motion is made at the April 8,
2020 meeting to hold the vote to the August II,2O2O Primary. I am hoping at this time (August)things will be moving
back to a slightly normal way of life. Even if it is not, this will give the Secretary of State's Office and Governor time to
work out the details to make our Elections safe form the public and prescribe ways to handle accountability.

A rough est¡mate on the postage we would need is about 53,241.00 to stamp the envelopes to and from the voter
I cannot imagine

that the company you are dealing with will have a problem with that with all that is going on.

Thank you for your time.

Bonnie J. Munday
Norwich Town Clerk
802-649-1419 ext.103
PO Box 376
Norwich, VT 05055
clerk@norwich.vt.us

Please note that any response or reply to this electronic message may be subject

the Vermont Public Records Act.

From : Senning, Will [mailto:Will.Senn ing@vermont.gov]
Sent: Wednesday, April 01, 2020 9:42 AM
1

to disclosure as a public record under

To: Senning, Will
Cc: Condos, Jim; Winters, Chris; Covey, Erlc; Isabelle, JP; BJornlund, Lori; Oatway, Lelonie; Harrington, Liz

Subject: IMPORTANT - Elections Bulletin
Impoftance: High

Good Morning Clerks,
I hope you all are hang¡ng ¡n there and starting to adapt to this very challenging situation. I
have spoken with many of you individually over the past few weeks, but wanted to take this

opportunity to communicate some general guidance, notify you about emergency legislation
that was signed on Monday even¡ng by the Governor, and inform you about an agreement we
reached with the Governor yesterday to allow the cancellation of municipal elections
mandated to be held on or before a certaln date.
Please find my summary of the elections-related provisions in the bill attached to this email. I
won't go into specifics about those here, as the attached memo describes those provisions in

detail. ln general, the bill removes the signature gathering requirements for candidates to be
placed on the ballot, allows the legislative body of a municipality to adopt Australian balloting
for an upcoming vote, and grants the Secretary of State authority, with the Governor's
agreement, to order or permit appropriate procedures as necessary in light of the Covid-19
virus.
For those of you that have upcoming elections in the next two months (April and May), my
guidance is to cancel those meetings if at all possible. lt simply is not safe, given the current

state of the spread of the virus in Vermont, to conduct elections at this time. Whether they
are votes from the floor, or Australian ballot votes that require ballot processing and counting,
the processes required at this time to conduct the election put your voters and election
workers at too much of a risk from this highly contagious virus. The question, of course, is
how does that work. Let me address the most common scenarios:

1'. Budget Revotes and other votes not required to be held on or before a certain date
lf you are facing a revote of your budget, there is no timeframe in the election law in
which the budget revote must be held. You can cancel those warned budget revotes
and wait to rewarn them (or simply wait to warn them if you have not yet). This is the
case for any scheduled vote that is not required to be held on or before a certa¡n
date. You should post notice of the cancellation wherever the Warnings had been
posted and otherwise take as maRy steps as possible to get the word out (website, Front
Porch Forum, newspaper, etc.). You do not have to announce a date when the election
will be held at the time you cancel - but I would advise communicating to your voters
that it is your intent to hold the election as soon as possible.

2

Cancelling the votes now will provide time for two things. One, we see ¡f the spread of
the virus eases, the Governor's Orders are lifted, and the votes can be conducted safely
in the late spring or early summer. Let's all hope so. Two, if the situation is not
improving, our office in consultation with you all will have time to devise and irnplement
appropriate procedures to allow these local elections to take place more safely. We
don't know the exact nature of what, if any, those new procedures will be or what will
be necessary, but this will allow us time to thoughtfully proceed.

2. Votes that

By Charter, By Article of Agreement, or by law relating
required to be held on or before a certain date

to petitions are

Many Villages and some school districts have Annual Meetings that are mandated to be
held on a specific upcoming date under their charter or articles of agreement. Other
municipalities have received or may still receive petitions for reconsideration, or
petitions to hold special meetings, for which a meeting must be held within a certain
time. Those of you facing these mandated votes have expressed your desire to cancel
them, for all the reasons I explained above. Yesterday, we received agreement from the
Governor, under the authority granted to the Secretary of State in Section 3 of the bill,
to allow those of you with these mandated elections to cancel them as well, and
proceed as advised above. We greatly appreciate the very quick turnaround from the
Governor's office in agreeing to permit these elections to be cancelled.
As soon as possible, we will formally announce this new directive, but I wanted
aware of it now. The language agreed to by the Governor is as follows:

" Woíver of Møndated UpcomÍng Municipdl Election

Dates

to make you

in 2020

Pursuant to the authority granted in Act 92, 53 (2020), ond in ogreement with the Governor:
The Secretary of Stote hereby permits any municipality that has on upcoming onnual meeting
or other election thqt is mandated to be held on or by a certain dote, either by chorter, orticle

of agreement, other governing document, or by the provisions of L7 V.S.A. 5264i or 5266L,
may cancelthat electíon and hold ít on a different date in the year 2020 os determined by the
municipolíty.
Any such cancelled election sholl be held os soon os possible when it may be safely done so os
deemed by the municipolity, and the rights of any petitioners sholl be preserved until such time
os the election is held."
For most of you, whether it is a budget revote or an annual meeting where the budget will be
voted the first time, I know that you face practical and statutory deadlines to have a budget in
3

place. This is a calculation you will need to make on an individual basis - how long in the
calendar year you can wait to adopt a budget. I urge you to be creative when making that
deterrnination and be cognizant that it is the health and safety of your community against
which you are balancing the requirements to have a budget in place by a certain time. I urge
any school districts to consult with the Agency of Education, VSBA, and your district attorneys
regarding the requirement to have a budget in place prior to July L. Please remember that all
of government is adjusting to this crisis, and deadlines that may be driving your decision about
the need to adopt a budget, or take other action, may also be relaxed.
Finally, for those of you who would have been electing your local officials at these scheduled
annual meetings, under the election law your incumbent officers retain their position until
their successors are chosen (see 17 VSA 2646), so they will retain their position until the
election may be held.
For all these reasons my guidance is to cancel any upcoming elections in the next few months
wherever possible. This will give us all time to hopefully get past the height of this virus and
also to assess the need for, to devise, and to implement any special procedures to conduct
these votes more safely.
I hope that this is helpful and I thank everyone for

their service to their communities during

this crisis.
Please be well and stay home.
W¡II

WillSenning
Director of Elections and Campaign Finance
Vermont Secretary of State's Office
L28 State Street
Montpelier, VT 05633-1101

(802)828 -OL7s
wi

I

l. se n n

i

ng(ôve rmo nt.Rov

PTEASE NOTE THAT MY

EMAII ADDRESS HAS CHANGED. My new address is will.sennine@vermont.gov
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Miranda Berqmeier
From:
Sent:

To:
Subject:

Bonnie Munday
Friday, April 03, 2020 4:08 PM
Miranda Bergmeier
FW: Thank you

From: Bonnie Munday
Sent: Friday, March 27, 2020 12:14 PM
To: Claudette Brochu; John Langhus; Mary Layton; 'Robert Gere'; 'Roger Arnold'
Subject: Thank you
Firstly, I would like to thank Roger for his wonderful facilitation of the meeting on Weds. And guiding us through the
usage of Zoom. I would also like to thank him for the information provided by Tim Briglin. While I am somewhat
confidant that Tim is relaying information as he is understanding what has been said, I am waiting to hear from the SOS

Office for the application of this information.

After speaking with Herb at length yesterday his is aware that I am again asking the Board to push the lnformational
Meeting to May 18,2020 and the balloting until May 19,2020. The reason for doing this is to make sure that any type
of a shadow is less apt to be cast for what the voter may conceive by rushing into this.
As most of you are aware it makes no sense at all to start something and go back and have
the direction of the course has changed.

to restart something because

Also, if I can say with absolute confidence that I have done my best to track ballots and maintain the integrity of an
Election(because a plan is in place for me to do so ) that feel¡ng is going to trickle down to the voters, if I cannot
say these words and feel these words then that will cast a very bad light on all of us.
One more week for understanding of how things are to be done correctly so that we can maintain our integrity.

lf you would like, we can have further discussion of this on the April 18, 2020 Selectboard Meeting. The meeting has yet
to be publically warned therefor a date change will not do harm to anyone.
Roger? I may need a lesson in Zoom in the near future so that I can hold a BCA meeting before voting is to take place.
Thank you all,

Bonnie J. Munday
Nonuich Town Clerk
802-649-1419 ext. 103
PO Box 376
Norwich, VT 05055
clerk@nonuich.vt.us

Please note that any response or reply to this electronic message may be subject to disclosure as a public record under
the Vermont Public Records Act.
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ofvermont

Ofñce ofthe Secretary ofState

lphonel

128 State Street

https : //sos.vermont.sov

8oz-828-2363

James C. Condos, Secretary ofState
Christopher D. \Minters, Deputy Secretary

Montpelier, VT o5633-rror

March 30,2020

Summary of Election Law Provisions in H.681
Section 1. Legislative lntent
¡ This section describes the intent behind the bill and makes clear that the temporary provisions
in the bill are being implemented in order to protect the health, safety, and welfare of
Vermonters, while allowing them to continue to exercise their right to participate in elections
in order to maintain our democratic institutions.
Section 2. Removal of Signature Gathering Requirement for Candidates in 2O2O
Onlv for the vear 2020, this section removes the requirement for people intending to run for
office to collect signatures on a petition. This applies to all elections: the August Primary; the

o

o

November General; and any local elections.
The filing periods for petitions have also been shortened from four weeks (or more) to two
weeks.
o The filing period for the August Primary is now May L4 - May 28.
o The filing period for lndependent Presidential Candidates is now July 18 - Aug 3.
o The filing period for all other lndependent candidates (except JP) is now July 23 - Aug
6.

¡

This means that Representative District and Senatorial District clerks will only receíve a
consent form and financial disclosure forms from candidates for the Vermont House and
Senate.

¡

Candidates for local municipal office will only be required to file a consent form prior to the

filing deadline.
Section 3. General Authority for Secretary of State to lmplement Necessary Procedures
Only for the year 2020, this section authorizes the Secretary of State, in consultation and
agreement with the Governor, to order or permit appropriate elections procedures for the

o

o

purpose of protecting the health, safety, and welfare of voters, elections workers, and
candidates in carrying out elections.
The section contains a list of possible examples of such procedures.

l;

o
o
a

These procedures are not put in place with passage of the bill - none of the
procedures in the list will be implemented unless deemed necessary by the Secretary

of State and Governor.
The list is not necessarily exhaustive
deemed necessary.

-

there may be different procedures that are

The list includes:

o
o
o
o
o
o

requiring mail balloting by requiring town clerks to send ballots by mail to all
registered voters;
creating early or mail ballot collection stations;
permitting municipal clerks to process and begin counting ballots in a 30-day window
preceding the day of an election;
permitting drive-up, car window collection of ballots by election officials;
extending the time for municipal clerks to process and count ballots; and
extending voting hours on the day of an election.

The section requires that, along with any new procedures, the Secretary of State shall adopt
any necessary corresponding procedures that ensure the public can monitor polling places
and the counting of votes.
a

It is the intent of the Secretary of State's office to conduct our remaining elections in 2020 as
closely as possible to our standard process. We do not intend to make any changes unless
they are absolutely necessary for the health and safety of everyone involved.
At the same time, we need to consider the health and safety of our election workers and
voters as they carry out a process that typically involves substantial human interaction, often
in close quarters. From processing absentee ballots, to running a polling place, to counting
the votes when the polls close - all aspects of administering an election require people to
work together in the presence of one another.
We ask that all voters and election officials take this very substantial challenge seriously and
work together with each other and with our office to carry out these critical upcoming
elections in a manner that reduces all of our risk of contracting this highly contagious virus. lt
will be a year when we need to adapt many aspects of our lives to a "new normal". Elections
will be no exception and we appreciate your patience, support, and cooperation as we solve
this very difficult challenge.

Section

¡

o

4. Allowance for Legislative Body of a Municipality to Adopt the Australian Ballot

Process

Onlv in the year 2020, this section allows the legislative body of a municipality (e.g. select
board, school board, board of trustees) to adopt the Australian ballot system for any
upcoming vote, or for all of their remaining elections in the year 2020.

Australian balloting refers to the system where a ballot is produced prior to the election, early
and absentee voting is available, and voters cast ballots on Election Day by marking their
ballots privately in a booth and placing them in the ballot box. This is distinguished from votes

o
o
¡

¡

"from the floor" at a "floor meeting" where all the voters gather and vote on an article or
articles under the direction of a Moderator.
Normally, the voters of the town are required to vote to adopt the Australian Ballot system
and the system can then be used for subsequent votes.
This section allows the legislative body to approve use of the system for an upcoming vote or
votes in 2020, allowing the process to be put in place right away and without a separately
warned vote of the voters.
The section also allows the Secretary of State to waive any statutory provisions in order to
facilitate the implementation of the system in a given municipality. For instance, if the date to
warn a meeting or the deadline to produce ballots has passed, the Secretary of State may
waive those deadlines and allow a municipality to implement the process quickly for a
previously wa rned vote.
Last, the section allows, upon the request of a municipality, the Secretary to waive any
provisions in a municipal charter or the articles of agreement for a school district, in order to
implement the Australian Ballot process for an upcoming vote.

,f\?*".\IERI\dONT

I
TOWN OF NOR\ryICH, VERMONT
WARNING OF SPECIAL MEETING, MAy 12,2020

DRAFY

The legal voters of the Town of Norwich, Vermont are hereby notified and warned to meet in
remote fashion, due to the special circumstances surrounding COVID- 19, via a ZOOMTM meeting
link: https:llzoom.uslil2l6527271, meeting ID: [TBD] or telephonically (US toll-free 1-888-4754499) using the same meeting ID, at 7:00 pm on Monday, May I1,2020, to transact business not

requiring a vote by Australian ballot. Voting for all article(s) on the Warning

will be by

Australian ballot. The polls willbe open Tuesday,May 12,2020 from 7:00 am to 7:00 pm.

NOTE: GIVEN THE EXTENUATING CIRCUMSTANCES SURROUNDING COVID-I9,
VOTERS ARE STRONGLY ENCOURAGED TO VOTE BY EARLY/ABSENTEE BALLOT.
TO OBTAIN A BALLOT, CONTACT THE TOWN CLERK'S OFFICE (502-649-1419 x2).
WHILE NOT KNOWN AT THE PRINTING OF THIS LEGAL NOTICE, THERE IS THE
POSSIBILITY THAT A PHYSICAL POLL LOCATION WILL NOT BE AVAILABLE ON
MAY 12,2020. SO, AGAIN, PLEASE USE EARLY/ABSENTEE VOTING.
This meeting is called to determine if the Town will:

Article I - Shall the voters of the Town of Norwich authorize the

issuance of not more than
$2,055,000 (with possible reduction through receipt of federal, state and/or other grant funds) of
general obligation bonds or notes to be amortized over a period of not more than twenty years, to
be used for capital improvements to implement the first phase of the elimination of fossil fuel use
in town operations as directed by the voters in Article 36 of the 2019 ballot, including, without
limitation, the renovation and upgrading of HVAC, control, and lighting systems in Tracy Hall
and upgrades of the lighting and controls systems in the Public Safety apparatus bay and in the

Public Works Garage?

Article 2. To transact any other business that may legally come before the Town of Norwich
specialmeeting.

Norwich Selectboard

Claudette Brochu, Chair

Roger Arnold, Vice-Chair

Robert Gere

John Langhus

Mary Layton

Miranda Berqmeier
From:
Sent:

To:

Cc:

Subject:

Victoria Littlefield <vl ittlefield @trorc.org >
Wednesday, April 01, 2020 12:34 PM
Town Admin Barnard; bobedmunds.barnardvt@gmail.com; Rock Webster;
mtjhnson@aol.com; Herb Durfee; Miranda Bergmeier; Rod Francis;Town Admin Sharon;
Joe Ronan; Kevin Gish; Mary Gavin; Doc Bagley; Brian Johnson;
ksiepmann@straffordvt.org; lberkenkamp@straffordvt.org; pkelly@straffordvt.org;Town
Clerk Strafford; Toni Pippy; nickclark.lp@gmail.com; Michael Kiess; Guy Scaife;Jerry
Fredrickson; Peter Anderson; Jesse Anderson; John Echeverria; Nicole Nourse; Cathy
McGrath; Town Manager Woodstock; Butch Sutherland; Zach Ralph;
mri ley@townofwoodstock.org; PeterBerger; Town Ad mi n Fa i rlee; Don Bou rdon;
josh. h ickma n @fa i rleevt.org
Peter G. Gregory; Kevin Geiger
Regional Energy Coordinator Kick-Off Meeting

Good morning,
Our routines have settled in a little and hopefully yours have, too. As we look forward to moving ahead with the energy
coordinatot position, we would like to set up a remote meeting with a tepresentative from yout Selectboard. If you would like
to have your entire board on the call, that is fine, but you will need to ensure that you are doing so in a way that meets the new
open meeting law requirements. We may not have everyone's new contact information after Town Meeting, so please forward
on to other members of your Selectboard, and other town officials that may be interested in this meeting.
We understand that appointing a reptesentative may take a week or two, so we are looking at daytime dates of April 1.6, 17 , 20
or 21. Please filI out the doodle poll as to which dates and times will work https://doodle.com/poll/),wdexu7pmmkb763e.
The meeting will be itaZoom.

This meeting will be the beginning, not the end, of the discussion. Prior to the meeting we will send out an agenda, a draft of
the intermunicipal agreement, and a draftjob description based on previous discussions that Nick Clark had with us and your
boatd.
The rough agenda for that meeting is to review the project t-imeline given the latest situation, refine the draft job description,
and begin looking at the draft intermunicipal agreement. As we have been thinking about the pÍogram, we believe that each
town may want some common services, but also individual ones specific for your town. Narrowing down your írst-year work
goals on energy in concert with your energy committees/coordinators over the next few weeks would be a very helpful
advance task as those will inform both the job descrþtion and agreement.

Thank you,
Peter Gregory, I{evin Geiger and Tory Littleheld

Victoriq
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April 3,2020
R. Arnold Memo, re: adopt an enhanced fair and impartial policing policy (FIPP)
Dear Board Members and Town Manager Durfee:
On January 15, the Board voted 5-0 to warn the following advisory article on the Town Meeting
ballot: Shallthe voters of Norwich approve an enhanced sfafe model Fair and lmpartial Policing
Policy as rT ls written which will limit collaboration with federal immigration officials and welcome
and protect the rights of all people living in and passing through Norwich?

Article 32 is the work of an advisory citizen petition. This petition asked the Selectboard to
enhance Norwich's current state-model policy by closing loopholes that allow collaboration
between lmmigration and Customs Enforcement (lCE) and Norwich Police Department (NPD)
employees. ln past meetings, community members have argued that an enhanced policy will
offer full protection for our diverse community and ensure that NPD resources are not being
used for federal immigraiton enforcement. Residents spoke to how an enhanced policy would
provide protections for the migrant farmworker community and read testimony from an
undocumented Dartmouth student who felt unsafe becuase current policy loopholes restricted
their ability to leave campus and participate more fully in the Upper Valley Community.
Article 32 passed on Town Meeting day,1346 - 296.
The proposed fair and impartial policing is near identical in language from an enhanced policy
adopted in Winooski, Vermont approximately two years ago. On March 9,2020, the City of
Burlington voted 13-1 to adopt the Winooski policy for their city. ln Hartford, a civil "welcoming
ordinance" was adopted on March 10, 6-l , following a town-wide advisory vote.
There has been much information put forth in past packets and I have included allthis
information below with a high-level summary of each for your review. I thank every Board
member in advance for their care in reviewing this information. I believe we should be prepared
to adopt this policy without amendments at our April 8 meeting.
R. Arnold memo in support of enhanced FIPP dated January 14

lncluded in January 22 selectboard packet
This memo is in support of an enhanced FIPP. lt outlines five areas of concern in the current
state-model policy in Nonruich and explains why each proposed change in those five areas are
necessary. lt argues that references to federal law I U.S.C S 1373 and $ 1644 are loopholes
that must be omitted. The memo also includes a list of articles that demonstrate how Vermont
has been pressured, through federal overreach, to play a role in enforcing immigration policy
since 2001.

Letter from American Civil Liberties Union, Vermont dated January 9
Included in January 15 and January 22 selectboard packets
A summary of court decisions as of January 9,2020 surrounding the Department of Justice's
(DOJ) ability to withhold JAG/Byrne grant funds for towns with policies that omit "savings
clauses." Courts have determined that the DOJ cannot require states and municipalities to
permit their employees to share information with federal immigration enforcement "either
because the DOJ lacks authorit_v to impose comnliance wilh S 1373 ancllor becarrse E 1373
itself is unconstitutional."

Letter from National Lawyers Guild, Vermont
Included in January 22 selectboard packet
Letter provides context on 1) constitutional overview 2) court history of the ways federal laws
interfering with local policing regulations have been unsuccessful in overturning local police
policies 3) lack of authority by the DOJ to restrict funds to towns.
Letter also points out that the "Southern District of New York, which is in the Second Circuit like
Nonruich carries persuasive, not binding, precedent," and that police policies are the prerogative
of state and town policymakers, and if challenged, the courts.

Memo to Brannon Godfrey: attorney analysis of Hartford ordinance dated January 6

Included in January 22 selectboard packet
Appears first in the Town of Hartford's January 9 selectboard packet. Town of Hartford's
contracted independent legal advice determined that "there is a high likelihood that a court
would find that [ordinances without a savings clause] do not need to comply with sections 1373
and 1644 because those provisions violate the Tenth Amendment's anti-commandeering
doctrine."

The memo also points out instances where the courts have determined that policies omitting
these sections are not in violation of federal law at all.
H. Durfee TM report material relating to FIPP, correspondence dated January 21

lncluded in February 12 selectboard packet
ln email correspondence, Garrett A. Baxter, Senior Staff Attorney, from the VLCT Municipal
Assistance Center, provided H. Durfee an undated document entitled "Vermont Supreme Court

Upholds Municipalities' Rights to Reject Nonbinding Advisory petitions" and "Guidance to
Vermont Cities & Towns Regarding lmmigration Enforcement" dated March 2017.
ln email correspondence, Frederick J. Satink, Deputy Director, Unden¡rriting & Loss Control of
VLCT, flagged possible insurance coverage issues relating to PACIF loss coverage should a
town employee be found in violation of existing law, including $ 1373.

Arnold memo in response to H. Durfee provided material, dated February 12
lncluded in February 26 Selectboard packet
R.

Contextualizes the outdated 2017 information authored by the Attorney General's Office with
information from Article 41 , signed into law by Governor Phil Scott in May 2019. Act 41 provides
that municipalities "may choose to include more robust requirements in their [FlP] policies."
H. Durfee email correspondence from Frederick J. Satink, Deputy Director, Underwriting

& Loss Control of VLCT, dated March 1l

Discussed in a previous Town Manager Report. Introduced in April

I Selectboard packet

Santink cautions that each "incident" is evaluated on its own merits and facts, but states the
exclusionary language does not affect general liability coverage. Police officers performing their
duties as directed would "still be afforded coverage under the Casualty Coverage Section lll,
according the Agreements, Conditions, Definitions, and Exclusions in the PACIF coverage
documents."

Arnold listserv post in response to Chris Katucki questions dated February 28
lntroduced in April I Selectboard packet
R.

C. Katucki asks the Norwich listserv, copying R. Arnold and H. Durfee, for more information on
the status of Article 32 given the Second Circuit's recent decision relating to funding and 1373
compliance as reported in the Bosfon Globe. Response reiterated previously documented
information above, but points out that the Second Circuit is the only Court to take this stance,
while the 3rd, 7th, and 9th have denied the Department of Justice's right to condition funding on
1373 compliance. This split is likely to be resolved definitively in the Supreme Court.

Roger Arnold
Memo to the Board, re: enhanced Fair and lmpartial Policing Policy

January 14,2020
Dear Board Members and Town Manager Durfee
I am proud to live in Nonruich, a community that I believe values diversity, equity, and inclusion.
Our neighbors come from different walks of life and include both lifelong community members
from generations of Nonruich families and people who have only just moved to town from
elsewhere. We are lucky to be part of an Upper Valley that is becoming more racially and
ethnically diverse, and which benefits from the cross-cultural population that is found at
neighboring Dartmouth College.

Policies are for people. They represent the value systems of our town. As town leaders, we
have an obligation to ensure that diversity, equity, and inclusion are enshrined in Noruvich's
policies, not just paid lip servlce. We must have pollcles that guarantee that our government
serves all community members equally.

The proposed enhanced Fair and lmpartial Policing (FlP) Policy is an example of this kind of
values-based policy. Proposed through citizen petition, it sets standards that ensure that
Nonruich's system of policing focuses on providing the highest level of public safety for all people
who live in and pass through Nonryich. lt sets transparent standards that require the Norwich
Police Department to conduct policing in an impartial and unbiased manner. lt draws very clear
distinctions between the department's role in ensuring public safety through the reduction of
crime and the enforcement of federal immigration laws.
The Norwich Police Department adopted their current Fair and lmpartial Policing policy in March
2018. This existing policy appears to be identical to the state's model policy, which was
approved by the Vermont Criminal Justice Training Council in December 2017. This existing
policy is an important step towards equity and inclusion. There are, however, several serious
areas of concern, particularly in the immigration section, that create major loopholes and leave
the door open for harmful collaboration between Norwich Police Department members and U.S
lmmigration and Customs Enforcement (lCE) and Border Patrol conducting immigration
enforcement.l
I believe we have a responsibility to our community to uphold the Norwich Police Department's
mission statement to "provide consistent and equal treatment through courteous and impartial
service" by addressing these areas of concern with an enhanced policy that eliminates
dangerous loopholes.

I The majority of Vermont, including parts of Norwich, falls within the 10O-mile expanse where
lmmigration and Customs Enforcement (lCE) officers have the authority to stop and search travelers
without reasonable suspicion of a warrant.
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I also believe it is important to address harm. Ninety percent of Vermont's dairy workers are
undocumented migrant laborers from Mexico and CentralAmerica. They constantly weigh the
risks of detention and deportation against the benefits of continued employment, resulting in
dependency on others for accessing food and medications, inequitable access to health care,
and generalized anxiety and other mental health concerns. The dairy industry is the cornerstone
to Vermont's agrarian identify, and our state's agricultural economy depends more on dairy
production than any other state in the nation.2 This policy addresses the vulnerabilities and
inequalities associated with a lack of mobility that migrant farmworkers experience due to the
fear of deportation from ICE agents.

Cities, towns, and states have been pressured-through federal overreach-to play a role in
enforcing federal immigration policy since 2001 and especially since the Trump presidency
[Appendix A]. lt is important to note that the enforcement of federal immigration law is the
responsibility of federal officers, and not local police department members. As made clear in the
enhanced policy, Nonvich Police Department members do not have the authority to enforce
federal civil immigration law.
Drawing a clear red line between federal immigration enforcement and policing in Nonruich, as
this policy does, will foster adequate public safety for all community members and ensure that
our officers have clear guidance and are not dedicating Town of Norwich resources to the
enforcement of federal immigration laws. lt will also serve to further embody our values as a
welcoming community that treats and serves all community members equally and with dignity.
I have outlined the five areas of concern in our current FIP policy, with language addressing
those areas of concern and a brief explanation of why they are necessary. This policy and its
explanations are adopted from the town of Winooski, VT, where it has been successfully
implemented for nearly two years following a thorough review process.3 Winooski's policy has
the endorsement of immigration advocates, like Migrant Justice, and takes actions that have
been vetted by the American Civil Liberties Union of Vermont.

The sections referenced below refer to the corresponding sections in the proposed Norwich
Police Department General Order, Subject: Fair and lmpartial Policing dated March 2018.

2 Because
dairy production takes place year-round rather than following seasonal schedules of planting

and harvesting, migrant dairy workers are excluded from federal seasonal work programs, such as the H2A visa program. This differential access to legalized work in the U.S. is part of deeper contradictions that
treat dairy workers in Vermont both as indispensable and disposable.
3 From Winooski's governance we learn that
state law mandates that no state governmental entity will be

responsible for determining whether or not a policy complies with federal law; the only metric for
evaluation is whether or not a policy provides the minimum protections found in the state model policy.
Authorities such as the Vermont Attorney General are in charge of making sure that Winooski and
Norwich's FIP policies meet the floor of the state model. The determínation of federal compliance beyond
that would be left up to the municipality, and-if challenged-the courts. 20 V.S.A. S 2366 makes it clear
that we may choose to include stronger, more robust protections to our town's FIP policies.
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lX. (f.) and (g.): Strikethrough and replace with: "Personal characterisfics and/or immigration
sfafus, including the existence of a civil immigration detainer, shall not affect the detainee's
ability to participate in pre-charge or police-initiated pre-court processes such as referralto
diversion or a Community Justice Center. Furthermore, personal characteristics and/or
immigration sfafus shall not be used as a criteria for citation, arrest, or continued custody under
Rule 3 of the Vermont Rules of Criminal Procedure."
Explanation: ln addition to personal characteristics, Nonruich Police Department members
should not be using immigration status as a reason to determine whether to cite and release
somebody or hold them in custod¡r. The current FIP oolicv. as written. does not orohibit the use
of immigration status as criteria for citation, arrest, or continued custody.

X: Strikethrough and replace with: "[Agency members] shall not make warranfless arrests or
detain individuals on suspicion of "unlawful entry," unless fhe suspecf is apprehended in the
process of entering the United Sfafes without inspection."
Explanation: Unlawful presence is not a criminal violation, but a civil violation of federal civil
immigration law, which Norwich Police Department members do not have the authority to
enforce. However, unauthorized border crossings by persons who are not U.S. citizens or
nationals can be a federal crime. Department employees do have the authority to enforce
federal criminal law. Unless a suspect is apprehended in the process of entering the United
States without inspection, suspicion of unlawful presence is not relevant to the public safety
responsibilities of department employees. The language in our current policy creates
problematic loopholes, rather than drawing a clear line.

Xl. (d): Starting with "ln considering " strikethrough and replace with: "[Agency members] shall
not share information about crime victimVØfnesses with federal immigration authorities, unless
it is with the individual's consenl"
Explanation: Community members who are victims and witnesses of crime should be able to
access Norwich Police Department assistance while being assured that, unless it is with their
consent, their information will not be shared with federal immigration authorities. Language in
our current policy is vague, weak, and does not provide this assurance. We must draw a clear
line that victims and witnesses of crime can access Non¡vich Police Department resources
without fear that department employees will participate in or assist with the enforcement of
federal civil immigration law by sharing their information with federal immigration authorities.
This will increase public safety for all community members.

Xll. (a): Strikethrough and replace with: "No information about an individual shall be shared with
federal immigration authorities unless necessary to an ongoing investigation of a felony, for
which there is probable ca.lse, and the investigation is unrelated to the enforcement of federal
civil immigration law. Such information includes buf is not limited to the individual's custody
sfafus, release date/time, court dates, whereabouts, residence, employment, identification
numbers, appearance, telephone number, and familial relations."
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Explanation: Unless there is probable cause for investigation of a felony, Norwich Police
Department employees should not be sharing information about an individual with federal
immigration authorities. This change to language in the proposed policy still allows for the
transmission of information when necessary for the ongoing investigation of a felony where
federal immigration authorities may be involved or have information about, such as human
trafficking violations.

Xl. (d.): Change "propose granting" to "grant".
Explanation: Norwich Police Department resources should not be used in the enforcement of
federal civil immigration law. Absent a judicially issued criminal warrant, department employees
should not be granting federal immigration authorities access to individuals in department
custody. Language in the current policy creates a loophole by which department employees are
prohibited from proposing granting access to federal immigration authorities, but not from
granting access to individuals in custody when it is requested by federal immigration authorities.
This simple language change fixes that loophole.
The above changes are in addition to the recommendation to strike all 'savings clause'
references to federal statute I U.S.S SS 1373 and 1644 throughout the policy, which will
give us the ability to assure community members that department employees are not dedicating
resources to participating in or assisting with the investigation of civil violations of federal
immigration law, or the enforcement of federal civil immigration law. For more information on
1373 and 1644 please see Appendix B.
ln sum, these changes ensure adequate public safety to all and clearly state to Norwich Police
Department employees that we will not use Town of Norwich resources to the enforcement of
federal civil immigration law. Adopting the proposed FIP policy with these changes will allow us
to embody our values as a welcoming community that upholds diversity, equity and inclusion.

ln Hartford, Hanover, and Lebanon, communities have collected signatures for petitions that call
for their Select Boards and Town Managers to create policing policies that protect and serve the
full representation of their communities. Our conversation today can benefit from the emotional
and legal labor coming out of the Town of Hartford and we should look to their packet
documents (some of which I have provided) to answer many of our questions.
We have a responsibility and an obligation to ensure that the policy we pass at a municipal level
best serves the interest of all of our community members. ljoin the approximately 10% of
registered Norwich voters who have signed the petition for an enhanced Fair and lmpartial
Policing Policy and ask for your support in adopting it.
Thank you,
Roger Arnold
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Appendix A
A collection of sources on the creep and pressure of federal immigration officers on Vermont
and Vermont law enforcement since 2001
Steve Zind. "Border Patrol Wants 1-91 Checkpoint to be Permanent." VPR, December 30,
2004. https://archive,vpr,orq/vpr-news/border-patrol-wants-1-91-checkpoint-to-be-permanenU

VPR. "Residents, Senators Raise Questions about l-91 Checkpoint." VPR, March 7.2005.
httos://archive.vpr.oro/vpr-news/residents-senators-raise-questions-about-i-91-checkpoint/
American Civil Liberties Union of Vermont, "Surveillance on the Northern Border," 2013.
http://docshare02.docshare.tips/f iles/1 6882/1 68829662. pdf
Mark Davis. "At the Junction of State and Federal Law, l-91 Checkpoint Becomes Site of Legal
Collision." Seven Days, Feburary 5, 2014. https://www.sevendavsvt.com/vermonVat-the-

Kathleen Masterson and Emily Corwin. "Between VT And N.H., Police Reporting Of
Unauthorized lmmigrants Varies Dramatically" VPR, April 3, 2017.
httos://www.vpr.oro/posUbetween-vt-and-nh-police-reportinq-unauthorized-immiorants-variesdramaticallv

John Dillon. "Traffic Stop Of Migrant Workers Raises Questions About Policing Policy''VPR,
December 11 , 2017 . httos://www.vpr.orq/posUtraffic-stop-miqrant-workers-raises-questionsabout-pol ícino-oolicv
Peter Hirschfield. "Advocates Seek Stronger Barrier Between Local Police and Federal
lmmigraiton Authorities. VPR, January 29,2019. https://www.vor.orq/posVadvocates-seekm
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Appendix B
A brief summary of statutes 1373 and 1644 as they relate to the proposed enhanced FIP policy
Municipal FIP policies and ordinances that omit references to federal statutes I U.S.S SS 1373
and 1644 have been opposed by some on the basis that they are not in compliance with federal
law. The concern here is that such a policy would jeopardize the town's access to certain
federal funds, such as those granted under the Byrne JAG grant program.
This concern may not be necessary, however. Courts across the country have uniformly held
that sections 1373 and 1644 are unconstitutional under the Tenth Amendment's anticommandeering doctrine. lt is highly likely that the United States District Court for the District of
Vermont would reach the same conclusion.
Additionally, numerous courts have found that policies that prohibit communication between
federal immigration agents and police departments do not necessarily limit the ability of
municipalities to certify compliance with federal law.
Below, you will find correspondence from the ACLU of Vermont and contracted legal advice by
the Town of Hartford, which is now public record. Each expresses the above opinions in more
depth but allow us to reach the conclusion that we have the authority to act in the best interest
of our community.
Enclosed:
Contracted attorney work by the Town of Hartford as part of their January 9 packet
Letter from ACLU Vermont

o
o
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FAIR AI\D IMPARTIAL POLICING
POLICY
Reference:

General Order #:

,t-rlslrtD ull(,fl:

All Personnel

Bv order of:
Chief Douglas Robinson
Rescinds:

All Previous Directives

l. PuRpos¡:
The purpose of this policy is to requíre that all Norwich Police Department Employees conduct policing
in a faír and impartÍal manner, to clarify the círcumstances in which officers can consider personal

characteristícs, or ímmigration status, when making law enforcement decisions and to reinforce
processes and procedures that enable us to provide services and enforce laws in an equitable and
ímpartial way. Norwích Police Department is required to adopt each component the Vermont Crímínal
Justíce Training Council's model faír and impartial policing policy. Norwích Police Department has
adopted may adopt additionalcomponents. Nothing in the Norwich Police Department Faír and
lmpartíal Policing polÍcy víolates federal law.

II. INTRODUCTION:
Employees are prohibíted from engaging ín biased polícing. This means no member of thís agency shall
take actions based on any personal characteristics, or ímmigration status, except as described below, ín
the services our employees provide to the communíty in connection with our law enforcement actívities.
Because partnership with Vermont residents is the most effectíve way to ensure public safety,
maíntaining the public's trust ís a primary concern. To secure this trust personal characteristics, or
immigration status, should have no adverse bearing on an índivídualts treatment in Norwich Police
Department's custody. Enforcement of civíl ímmigration law is a federal responsibílity and agencies
should not engage in such enforcement except as otherwíse outlined in this polícy. Vermont residents
are more likely to engage with law enforcement and other officials by reportíng emergencies, crimes,
and actíng as witnesses; to participate in economic activity; and to be engaged ín civic life if they can be
assured they wíll not be síngled out for scrutiny on the basis of the personal characteristics or
ímmigration status.

will ímplement a combination of best practices
including but not limited to: hiring, in-service training, polícy development, supervisíon, reporting and
ínvestigative processes, appropriate discÍpline, and communíty outreach/partnerships.

To achíeve these objectives Norwich Police Department

t.

ll. Polrcv:

ll.l Dertrurnor,¡s
¡¡Bíased polícing" is conduct by law enforcement offícers motívated by an individual's actual

or

perceived or self-ídentified personal characterístics.
i¡Personal characteristícs": May include but Ís not limited to actual or perceived ídentít¡ race,
ethnícíty, national origÍn, color, gender, sexual oríentation, gender identit¡ marital status, mental
or physical dísabílit¡ age, religion and socio-economíc status.

rrlmmigration status": Generally, refers to the legal rights, if an¡ of a non-cítizen to enter or
remain in thÍs country. Examples ínclude, without límitation, rrlawful permanent resident "
¡rtemporary workerr" rrrefu$eert' and'¡undocumented."
r'Reasonable suspicion": Suspícion, for which an officer can articulate factual reasons, does not
need to ríse to the level of probable cause.
rrProbable causett: Facts or circumstances that would lead a reasonable person to believe that a
crime has been committed, or Ís being committed, or Ís about to occur.

r'Member" or r'employee": any employee employed by
[agency/department], regardless of theír
assþned tasks or duties.
rrFederal immigration authoritíes": federal agencies, departments, or employees or contractors
thereof, tasked with enforcement of immigration law and border entry Íncluding without
limitatíon, the Department of Homeland Security (DHS), lmmigration Control and Enforcement
(lCE), and U.5. Customs and Border Patrol(CBP).

lll. Polícíng lmpartially
a. As requíred by law, all enforcement actions by law enforcement officers, such as ÍnvestÍgation,
detentions, traffíc stops, arrests, searches and seizures, etc. must be based on reasonable
suspícion, probable cause or other or relevant exigent circumstances, supported by articulable
facts, círcumstances, and conclusíons that support the gíven action.

b. Norwich Police Department Officers may take into account reported race, ethnicíty or other
personal characteristics of persons based on credÍble, reliable, locally relevant, temporally
specific information that línks a person of specifíc descríption to particular criminal incidents and
is combined wíth other ídentífying information.

c. Under federal and state law, law enforcement agencíes are required to provide qualified
interpretation services, either Ín person or telephonicall¡ to any person in need of Ít. Norwich
Police Department members shall not contact federal immigration authoríties for interpretatíon
services, unless a clear emergency requires ít and qualified ínterpretation services are not
available through any other means. Unless one of the exceptions included in Sectíon lX applíes,
the Norwich Police Department member shall not ask about the ímmigration status of the person

for whom ínterpretation is sought.

lV. Community Relatíons
To cultivate and foster transparency and trust wíth all communitÍes each Norwich Police
Department members shall do the following when conducting pedestrian and vehicle stops

or

otherwise interacting wíth members of the public unless circumstances indicate ít would be
unsafe to do so:

a.

Be courteous and professional;

b. Introduce him/herself to person (providing name and agency affiliatíon), and state the reason
for the stop as soon as practicable unless providing this information will compromise officer
or public safety, or a crimlnal investlgatlon;

c.

Ensure that a detention is no longer than necessary to take appropriate action for the known
or suspected offense and the Norwich Police Department personnel conveys the purpose of

the reasonable delays;

d.
e.

Provide [agency member's] name verbally when requested. Norwích PolÍce Department
personnel may also provide the informatíon ín writing or on a business card;

ln addítion to the above, officers should answer relevant questions the person may have
doing so will not compromise safety and/or the investigation.

if

V. Respondíng to Bias-Based Reports or Reports Regarding Bias from the Community

a.

lf any Norwich Políce Department member or employee receives a call for service that appears
be based solely on an indívídual's perceived personal characterístícs or immígration status, the

to

member or employee wíll attempt to ascertain if there are other circumstances or facts that
would constitute reasonable suspícion or probable cause. lf the complainant can offer no further
information, the complainant will be advised that the shift supervisor will be in contact at the fírst

opportuníty.

b.

The shíft supervÍsor should attempt to familiarize the caller wíth the Norwich Police Departments
Fair and lmpartial PolÍcíng polícy. lf the caller is concerned about the person's perceíved
immigration status, the caller should be referred to federal authoríties.

c.

At the conclusíon of the call, the shift supervisor will document the contact using Norwich Políce
Departments incident report system.

d.

lf a Norwich Police Department member receives a report of a potentially biased or hatemotivated incÍdent, Norwich Políce Department shall either dispatch an officer to evaluate the
complaínt or refer the caller to the offícer ín charge.

Vl. Training

a.

The Norwich Políce Department will ensure that, at a mínimum, all members and employees are
compliant with Councíl and legislative requirements regarding faír and ímpartial policing

traíning.

b.

Additionaltrainings may ínclude but not be límited to instruction on anti-bias, power and
privilege, non-English speaking communities, undocumented communities, and víctim/witness
services.

VIl. Accountabilíty and Compliance

a.

The process for making a complaínt shall be readily available to the public. Reasonable
should be made to accommodate language barríers.

b.

All Norwich Políce Department personnel are requíred to promptly report allegations,
complaínts or knowledge of bíased polícing or suspected violations of this policy to their
supervísor and the department's intemal ínvestþation function. Where appropriate,
employees are required to íntervene at the time the bíased polícing incident occurs.

c.

State law requires all Vermont law enforcement agencíes to conduct valid ínvestigations of
alleged biased law enforcement, even íf the named member or employee resígns. Effective
July t, 2ot8, the Norwich Police Department is required to report to the Crimínal Justice
Trainíng Council instances in whích officers have wíllfully engaged in biased law enforcement
or substantially devíated from policies prohÍbítíng such enforcement. The regulating
authority may, in turn, ímpose sanctions up to revocation of officerst certifícation,

d.

Víolatíons of the polícy shall result in appropríate disciplínary actíon as set forth in the
Norwich Políce Department rules and regulations. Supervísors shall ensure that all
employees in theír command are familíar and ín complíance with the content of thís polícy
Supervísors wíll be alert for and respond to indications of potential biased policing.

efforts

Vll l. Establishing ldentíty

a.

Norwich Police Department personnel may make attempts to identify any person they detain,
arrest, or who come Ínto the custody of the Norwich PolÍce Department.

b.

Acceptable forms of ídentifÍcation, whích must include a photograph of the individual,
include, but are not limited to, driver's licenses from any U.S. state or foreign country,
government-Íssued lDs by a U.S. jurisdíctíon, foreign passports, and consular lD cards. All
identífication is subject to reasonable scrutíny and follow-up for authentication consístent

with the provisions of this policy.

c.

An individual shall not be stopped or detained solely for the purpose of establishing hís or her
identíty. However, if the índividual has already been stopped for a lawful purpose, he or she
may be subject to objectively reasonable additional detentíon in order to establísh ídentity
(e.g., inquiry into identíty during the course of a lawful traffic stop).

d.

ln exercising their discretíon to use federal resources to establish an indivídual's ídentit¡
Norwich Police Department personnel should remaín míndfulthat (t) their enforcement
duties do not ínclude civil ímmígratíon enforcement and (z) Norwich Police Department
stands by íts mission to serve allVermonters, including immigrant communities, and to ensure
trust and cooperatíon of all víctims/wítnesses. Contact with federal authorities made to
determíne an individual's identíty ís restricted to the purpose of determíning his or her
identit¡ though this provísion does not prohibit any communication governed by 8 U.S.C. !!
973 and 1744.See Section Xll below.

Due Process, lmmigration and Citizenship Matters

lX. Federal Civil lmmigratíon Law: Stops, Detention, Arrests and Admínistrative Warrants/ Detaíners
Norwich Políce Department personnel do not have authority to enforce federal civil ímmigration
law. The Constitution's Fourth Amendment and the Vermont Constítution's Artícle t ríght agaÍnst
unreasonable search and seizure apply equally to all indívíduals residing in Vermont.

a.

Norwích Police Department Personnel will not inquire of a person about that person's
immigration status unless it is necessary to the ongoing ínvestígation of a criminal offense.
Agency members shall not use individual personal characteristics to ask about or investígate
immigratíon status. This directive does not apply to communications governed by 8 U.S.C !!
t373 and t644. See Section Xll below.

b.

Norwích Police Department Personnel shall not facilitate the detention of undocumented
indíviduals or individuals suspected of being undocumented by federal ímmígration
authorÍties for suspected civil immÍgration vÍolations. This dírective does not apply to
communicatíons governed by 8 U.S.C 5! t¡Z¡ and t644. See Section XI below.

c.

Norwich Police Department Personnel shall not initiate or prolong stops for the purpose of
enforcing civíl immigration matters, such as suspicion of undocumented status, nor shall they
prolong stops for the purpose of allowing federal immigration authorities to conduct such
investígatíon.

d.

Norwich Police Department Personnel shall not arrest or detain any índivídual based on an
immigration "administrative warrant" or rrimmigratÍon detainer,tt These documents have not
been issued or reviewed by a neutral mag¡strate and do not have the authority of a iudicial
warrant. ln addition, these documents do not meet the probable cause requirements of the
Fourth Amendment and Article tt of the Vermont ConstÍtutíon.

e.

Norwích Police Department Personnel shall not hold for, or transfer people to, federal
immigration agents unless the federal agents províde a judicíal warrant for arrest. An
immigration detainer ís not a warrant and ís not reviewed by a judge, and therefore is not a
lawful basis to arrest or detain anyone. Valid criminal warrants of arrest, regardless of crime,
shall not be confused with immigration detainers. This provision does not affect the proper
handling of arrests and detentíons associated with iudicially-issued criminal arrest warrants.

f.

Personal characterÍstics and/or immÍgration status, including the exístence of a cívil immigration detainer, shall not affect the
detainee's ability to partic¡pat€ in pre-charge or police-initiated pre-court processes such as referral to diversion or a Community
Justice Center. Furthermore, personal characteristics andlor immigration status shall not be used as a criteria for citat¡on, ãrrest,
or continued custody under Rule 3 of the Vermont Rules of Criminal Procedure.

E.

ln assessing whether to seek continued custody under Vermont Rule of Crimínal Procedure 3,
Norwích Police Department personnel shall not presume that undocumented indíviduals
necessaríly present a risk of flight. lnstead, such iudgments shall be made on the facts
presented in each case, rather than made simply on the basis of immígration status. ln
addÍtíon, personal characteristics shall not be used as a reason to arrest someone instead of
citing them, and personal characterístics shall not ímpact the decísion on whether to seek
continued custody pursuant to Vermont Rule of Criminal Procedure 3.

h.

Personal characteristícs and/or immigration status, including the existence of a civíl
immigration detainer, shall not affect the detainee's ability to participate in pre-charge or
police-initiated pre-court processes such as referral to diversion or a Community Justíce
Center.

X. Federal Criminal Law: Border Crossings
Norwich Police Department Personnel have authoríty to enforce federal criminal law.
Unauthorized border crossings by persons who are not U.S. citizens or natíonals can be a federal
críme. (Generally speaking, unauthorízed entry ís a misdemeanor and unauthorized re-entry
following prior deportation or ímmigration removal is a felony.). All laws and constitutÍonal
ríghts applicable to crímínal ínvestígations apply to the enforcement of federal crimínal law.
However, mere unauthorized presence in the country (e.8, overstaying a vÍsa) is not a federal
crime, but a civil ínfraction. Norwich Políce Department employees shall not make warrantless arrest5 or detain
índividuals on suspicion of "unlawful entr¡t'unless the suspect is apprehended in the process of entering the United States without

inspection'

.

As stated ín SectÍon lX(a), Norwich Police Personnel shall not inquíre of a person

about that person's immigratíon status unless Ít is necessary to the ongoing
investigation of a criminal offense. Agency members shall not use individual personal
characterístics to ask about or investigate immigration status. (For example, they
cannot ask someone about immígratÍon status merely on the basis race, color, or
perceived national orígin.) This directive does not apply to communications governed
by 8 U.S.C 55 t¡Z¡ and t644. See Section Xl below. lf an [agency member] is contacted
by federal authorítÍes please refer to Section Xl, Collaboration with Federal
lmmígratíon Offícers.

Xl. Víctim and Witness lnteraction
The cooperation of immigrant communities is essentialto prevent and solve crimes and maíntaín
the safety and securíty of all residents. The followíng provisions are íntended to support críme
victims/witnesses and enhance trust between the police and community.

a.

Norwich Police Department Personnel shall not ask about or investigate ímmigration
status of crime victims/witnesses, except as allowed in subsections (b) and (c) below.
Federal law does not require law enforcement officers to ask about the immígratíon
status of críme victims/witnesses.

b.

To effectively serve immigrant communities and to ensure trust and cooperatíon of
allvictíms/wítnesses, Norwich Police Department Personnelwillnot ask about, or

investigate, immigratíon status of crÍme victíms/wítnesses unless information
regarding Ímmígration status is an essential element of the crime (such as human

trafficking).

c.

lf a victim/witness is also a suspect, Norwich Police Department personnel should
follow the provisíons in Section Vlll related to stops, detention and arrest and Sectíon
lX(a) related to ongoíng críminal investigatíons.

d.

Norwich Police Department personnelwíll ensure that indivídual immigrants and
immigrant communities understand that full victim services are avaílable to
documented and undocumented victims/witnesses. Norwích Police Department
personnel should communicate that they are there to provide assístance and to
ensure safety, and not to deport victims/witnesses. ln consideríng whether to contact
federal authorities Norwich Police Department employees shall not share informatíon about crime
victims/witnesses with federal immigration authorities, unless it is with the individual's consent,

e.

pursuant to 8 U.S.C. 5Bz3, Norwích Police Department personnel should remain
mindful that (t) their enforcement duties do not include civíl ímmigration
enforcement and (z) the Norwich Police Department stands by its

míssion to serve all Vermonters, including immigrant communíties, and to ensure the
trust and cooperation of all víctims/witnesses.

e.

Norwich Police Department personnel may, in appropriate situations, advise an
individual that if they are undocumented they may be eligible for a temporary visa.

Xll. Collaboratíon with Federal lmmigratíon Offícers
Norwích Police Department personnel have no obligation to communicate wíth federal
ímmigration authorities regardíng the immigratíon or citizenship status of any indivídual. Two
federal statutes, I U.S.C 5! t¡Z¡ and t644, provide that local and state agencies and officials may
not prevent or restríct their employees from communicating with other government officials (for
example, ICE or CBP) regarding an indivídual's r'cítízenshíp or immigratíon status". The Norwich
Police Department and its members shall apply thís policy in a manner consistent with the lawful
operation of these two statutes.

a.

lnformation about an individual that is outside the scope of Sections 973 and 16+44.e.,
informatíon other than t'ícítizenship or immigratÍon status" should not be shared with
federal immigration authorities unless there is iustificatíon on the grounds of (i)
public safet¡ (ii) officer safet¡ or (ííi) law enforcement needs that are not related to
the enforcement of federal cÍvil immigration law. No information aboutan individuat shatt be shared
with feder¿l immígration authorities unless neressary to an ongoíng investigation of a felon5 for which there ís
probãble cause, and the anvestigation is unrelated to the enforcement of fed€ral cÍv¡l immigrãtíon law. Such
information includes but is not limited to the individual's <ustody status, release date/time, court dates, whereabouts,
residence, employmentn identificãt¡on nümbers, appearance, telephone number, and familial relations.

b.

Sweeps intended solely to locate and detaín undocumented immigrants without
reasonable suspicion or probable cause of a críme shall not be conducted unless acting
in partnership wíth a federal agency as part of a formal agreement entered into by the

governor.

c.

Norwich Police Department personnel are not permitted to accept requests by ICE or
other agencies to support or assist in operations that are primaríly for cívil
immigration enforcement. This dírective does not apply to communícations governed
by 8 U.S.C !$r¡Z¡ andß44.

d.

Unless ICE or Customs and Border Patrol (CBP) agents have a judicially-issued críminal
warrant, or Norwich Police Department personnel have a legítimate law enforcement
purpose exclusive of the enforcement of cívil ímmigration laws, Norwich Police
SAVINGS CLAUSE Department personnel shall not propose granting ICE or CBP agents access to
indivíduals in Norwích Police Departments custody.

I

U.S.C $! tfZf and t644, The Norwich Políce Department may not prohibít, or in any way
government
restrict, any
agent or official from sending to, or receivíng from, federal immígratíon
authorities'information regarding the citizenship or immígration status, lawful or unlawful, of any
índividual. The Norwich PolÍce Department also may not prohibit, or in any way restrict, the sending,
receiving, maíntainíng, or exchanging information regarding the immigration status of any indíviduals.
Nothing in thís policy is intended to violate 8 U.S.C 55 t¡Z¡ and 1644.

Pursuant to

Thís Fair and lmpartíal Policing policy was approved by the Vermont CriminalJustice Training Councíl on
t2-7-2ot7.

! u4or(z) (biased enforcement as Category B unprofessional conduct), 5 u4ol
(duty to report to Council), . ! z+o+ (duty to ínvestigate) and ! z4o6 (Councíl-issued sanctíons). ii For example, an
individual might qualify for a U, S, or T visa if they are a victim or material wÍtness to certaín serious offenses.

VT Act 56 (zot6), codífied in zo V.S.A.
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It is my understanding that Norwich residents mayvote on a proposal to amend
the Norwich Police Department's Fair and Impartial Policing Policy (FIPP) to
provide greater protections against law enforcement entanglement with federal
immigration enforcement. Because the model FIPP is insufficiently protective
and contains too many loopholes and concessions to federal overreach, I write on
behalf of the American Civil Liberties Union of Vermont to support this
important and meaningful step and to address the legal context that has caused
some to oppose such amendments.
As you are aware, a federal law, 8 U.S.C. $ rg7g, purports to bar government

entities and ofñcials from "prohibitfing], or in any way restrict[ing], any
government entþ or official from sending to, or receiving from, the Immigration
and Naturalization Service information regarding the citizenship or immigration
status, lawful or unlavvful, of any individual." Since 2oL7, the U.S. Department of
Justice (DOJ) has been withholding or threatening to withhold certain federal
funds-JAG/Byrne funds-from jurisdictions it deems to be violating this statute.
In the face of those threats, Vermont has significantly weakened the model FIPP's
information-sharing restrictions, notwithstanding serious doubt as to both
$ r373's constitutionality and the DOJ's authority to require compliance with
$ rgZg as a condition of receiving JAG/Byrne funds.l
Recognizing that many municipalities want to adopt more protective policies
than the model FIPP, the legislature last session amended zo V.S.A. $ 2366 to
make explicitþ clear what we believed was already the case in existing law: the
model policy establishes a baseline set of protections that all agencies are
required to adopt, and individual agencies may choose to include stronger, more
robust protections in their own policies.2 We urge municipalities-including
Norwich-to exercise this discretion and flexibility to adopt a policy that will
better protect immigrant communities and further the trust between law
enforcement and civilians.
Section 1373 has been significantly questioned and limited by the federal courts
in recent years. Under the Tenth Amendment's anticommandeering principle,
Congressional attempts to directly compel-or commandeer-states and localities
to further a federal regulatory scheme violate the constitution. Murphy u. NCAA,
r38 S. Ct. t46t (zor8); Príntz u. United States,5zr U.S. 8g8 (rggZ); New Yorku.
United States,5o5 U.S. r44 $9gz); Galarzau. Szalczyk,T4SFßd 6g+ (gd Cir.
zor4) (holding that the federal government cannot commandeer state and local
, The Vermont Attorney General has joined amicus briefs arguing that 1373 is unconstitutional
$
and the DOJ's threats are unlawful in the Eastern District of Pennsylvania and the Third, Seventh,
and Ninth Circuits.
" ,See H.5r8, An Act Relating to Fair and Impartial Policing (eor9), auailqble at

https : //legislature.vermont. gov/bill/status/zozo

/H.sr8.

entities to expend funds and resources to enforce a federal regulatory scheme
such as immigration).
Twenty years ago, in City of Neu York u . United Stotes, the Second Circuit
upheld the constitutionalþ of $ r¡Zg under the Tenth Amendment because the
statute does not impose an affirmative obligation on states or localities and
instead merely prohibits certain actions. r79 F.3d 29, gS (zd. Cir. Lggg) ("lsection
1373 doesl not directþ compel states or localities to require or prohibit anything.
Rather, [$ rgZq] prohibit[sl state and local governmental entities or officials only
from directþ restricting the voluntary exchange of immigration information with
lfederal immigration authorities]."). Howeler, the Second Circuit's anaìvsis of
$ rgZg relied on a now-outdated distinction between an affirmative obligation
and a prohibition by Congress on states (that is, between Congress ordering the
states to do something versus ordering them not to do something), in which only
the former violated the anticommandeering principle. In zot8, the Supreme
Court held that the anticommandeering principle applies equally to
Congressional requirements and prohibitions, eliminating the distinction the
Second Circuit had relied on in Cíþ of Neu York. Murphy, r38 S. Ct. at L478.
Murphy has thus called the constitutionality of g rgZ3 into serious question.

In light of Murphy, federal courts have questioned Cítg of Neta York and $ r373's
proscription on states, including one district court in the Second Circuit that has
already departed from City of Neu York andhas declared g 1373
unconstitutional. See State of Neu Yorku. Dep't of Justíce,343 F. Supp. 3d zr3,
ze+ (S.D.N.Y. zorS) (ruling that "this Court is not bound by Citg of Netu York
and must followthe Supreme Court's clear direction in Murphy" to find that
$ rgZg violates the Tenth Amendment); City of Chícago u. Sessions, 3zr F. Supp.
3d 8b5, 8ZS N.D. Ill. zorS) ("[T]he Court believes that Murphy's holding
deprives City of New York of its central support . . . ."); Ilnited States u.
Caffirnia, 314 F.Supp. gdt"o77, rroS (E.D. Cal. zor8) ("[T]he Supreme Court's
holding in Murphy undercuts portions of the Second Circuit's reasoning and calls
its conclusion into question."); see also Cíty of Chicago,gztF. Supp. 3d at 872
("Section 1373 is thus unconstitutional on its face"); Cíty of Philadelphiau.
Sessrons, 3o9 F.Supp.3d 289, ggo (E.D. Pa. zorS) ("Because Section 1373 directly
tells states and state actors that they must refrain from enacting certain state
laws, it is unconstitutional under the Tenth Amendment."); United States u.
Caliþrnia, 314 F. Supp. gdto77, rror (E.D. Cal. zorS) ("The Court finds the
constitutionality of Section rgZg highly suspect."); CiU e County of San
Francisco u. Sessíons,349F. Supp. Sdgz4,934 (N.D.Cal. zorS) ("In agreement
with every court that has looked at these issues, I find that . . . Section 1373 is
unconstitutional...."); Cíty of LosAngeles u. Sesslons, No. CV t8-7347-R,2otg
WLt957966,at*4 (C.D. Cal. Feb. 15, zorg) ("[Section rgZg is] unconstitutional
as applied to States and local governments under the Tenth Amendment's anticommandeering principle.") To our knowledge, no court has found S rgZg
constitutional since Mu rphA.

In addition, regardless of 5 tg73's constitutionality, the DOJ has no authority to
attach conditions to receipt of JAG/Byrne funds that Congress itself did not
2
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Norwich Selectboard
% John Pepper, Chair
goo Main Street
Norwich, VT o5o55
Dear Norwich Selectboard,

I write to you on behalf of the Vermont National tawyers Guild. We are glad to hear you are
contemplating an upgraded Fair and Impartial Policing Policy, and appreciate ttre
thoughtfrrlness with which you are approaching this issue. We commendyour initiative in trying
to make sense of a legal system that many beliwe was designed to be practically unnavigable, so
that participating in democracy could remain a privilege of tle elite.

To that end, we submit this letter of facts (strictly devoid of opinions, suggestions, or legal
advice) as a reference to assist you in deciphering the legal effects tlat an updated FIPP might
have onyourcnmmunity.

l.

Constitutional Ovewie¡v

Three Constitutional principles apply to this analysis: the Supremacy Clawe, the Separation of
Powers Doctrine, and the Anti-Commandeering Doctrine.
The United States Constitution is 'the supreme law of the land.'" Where any state or local law or
any government action corlflic'ts with the federal Constitution, courts must strike down thatlaw
orgovernment action.
The first three Articles in the Constitution lay out the duties for each of the three branches of
federal governmenl the Separation of Powers Doctrine, a fundamental tenet of Democracy,
keeps the built-in checks and balances stable by prohibiting any one branch from acting outside
of the erpre$s permission in its own Article. Article I lays out the actions that Congress may take,
such as legislating in speciñed subject areas. The Executive Branch tasks relate predominantly to
the enforcement of these laws, pursuant to explicit insuuctions inArticle tr
I U.S. Const.
ArL VI, Pa¡a- e. See also Marbury u- Madison, S U.S. r37 (r8o3) Golding that the Judiciary
must stike down anyl,aws congress passed inviolation of the constitution).

impose. The JAG/Byrne program is a "formula grant" program, meaning that the
funds are distributed to grantees according to a statutorily imposed formula that
considers population and violent crime rate. The DOJ does not have any
discretion to determine how or if those funds are distributed so long as the
grantee meets the conditions imposed by Congress. Notwithstanding this lack of
authorþ, the DOJ has attempted to impose additional conditions not imposed
by Congress, including requiring grantees to certifu compliance with $ rgZg.
Many courts have held that that the DOJ may not do so. See, e.9., City of
Philadelphía u. Attorney General, 9t6 F.gd zT6, zgr (gd Cir. zorg) ("[W]e hold
that Congress has not empowered the Attorney General to enact the Challenged
Conditions."); State of Netu York,343 F. Supp. rld at zzr ("Consistent with every
other court that has considered these issues, the Court concludes that Defendants
did not have lawful authority to impose these conditions ."); CitA & County of San
Francisco,349 F. Supp. 3d at 934 ("In agreement with every court that has
looked at these issues, I find that: the challenged conditions violate the
separation of powers. . . ; the Attorney General exceeds the Spending Power in
violation of the United States Constitution by imposing the challenged
conditions; [and] the challenged conditions are arbitrary and capricious . . . .");
Cíty of Euanstonu. Barr,
F. Supp. gd
zorg WL 4694T84, at "8 (N.D. Ill.
Sept. 26, zorg) ("For the foregoing reasons, the Attorney General lacks statutory
authorþ to impose the [$ 1373-compliance] questionnaire condition, and it is
ultra uires."); CíW of Prouidence u. Berr,
F. Supp. 3d.
zorg WL Sggto1g,
(D.R.I.
("In
at "z
Nov. t4, zotg)
addition to the many courts that have struck
down the three conditions for FY 2or7, every court to consider the restrictions for
Ff zorS has also struck them down. . . . [N]othing in the Byrne JAG statute
grant[s] the Attorney General the authority to impose conditions that require
states or local governments to assist in immigration enforcement." (citations and
internal quotation marks omitted)). Again, to our knowledge, no court has ruled
to the contrary.

_

_,
_

_,

In summary, every court that has heard challenges to the DOJ's threats to
withhold JAG/Byrne funds has determined that the DOJ cannot require states
and municipalities to permit their employees to share information with federal
immigration enforcement, either because the DOJ lacks authority to impose a
condition of compliance with $ rgZS and/or because $ rgZg itself is
unconstitutional. I urge you not to let unlawful threats from the federal
government stand in the way of meaningful and significant protections for the
immigrant community.
Sincerely,

Lia Ernst

StaffAttorney
ACLU of Vermont
J

Kira Aakre Kelley
Attarney ot Law
Presîdent, W Natîonal Lo"'/r,eß Gu¡ld
NH Bor

71

I

lD:271359

Acme -gtraet

Wi¡dsor, VT 05089
kakelley436@gma i1.com
{802) 683"4086

of the Constitution. The Judiciary finds power in Article fII to evaluate the propriety of these
laws and their enforcement, and to reeoncile conflicts between the various layers of government
and law. No branch mry pedorm the tasks of ang other.
State and Town governments must also observe the Separation of Powers Doctrine. For
s¡amFle, state and town police enforce eriminal laws and Vermont Selectboards act as a
municipal legislative branch when drafting and enacting town laws and policies.2
The roth Amendment establishes tlre Anti-Commandeering Doctrine, a tenet of federalism that
I USC $ rgZg runs afoul of: 'The Ipwers not delegated to the United States by the Constitution,
nor prohibited þ it to the States,s are reserved to the States respectiveþ or to the ¡reople." Ihis
Amendment grants the states the exclusive authority to perform any task that Articles I-IÍI have
not specifically assigned to a branch of the federal government, so long as the State actions
complywith oTtrer protectionsa and prohibitions in the federal Constitution.

with the United
¿. The proposed Fair and Impartial PoHcing Policy
States Constitution; Federal laws inter{ering with local police regulations
are tlremselves unconstitutional and have never successfrrlly overturrred a
local laworpolicy.
The Anti-Commandeering docbine prohibits federal governments from regulating state
governments. Congress cannot pass laws insEucting the states on what to do or whølt not to
do.s States have plenary authority to regulate tåemselves in all areas except those that the
Constitution places under federal authority. Congress has no grant of authority in Article I to
regulate police, therefore Congress may neither regulate police nor prescribe how states should
regulate police. Police power lies squareþ with State and town lawmakers.

Requiring states to enforce federal legislative schemes such as immigration laws, which are
strictly federal, violates the roth Amendment regardless of whether the federal regulations

'

Rhoades Saluage/ABC Metals u. Toun of Mílton Selectboard,lSS Vt. 619

(zoro).

Constitutional ãnd legal mentions to "States" implicitly applyto towns and eities as well by the same
token, beeause municþalities are subdivisions oftle state+ Constitutional protections applyto everyone, regardless ofcitizenship status(zor8).
5 printzu. tlníteãStotes,
S2IU>S. 8g8 (t9g7),Mnrpltg u.NCAA, r38 S. Ct. r+6r
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mardate sr-ate aeüon or prohlbit state reg';ladon. Congress has attcmpted to do jus.,. this;
regulate states in their own Ír¡ea of authority. I USC $ UZS attempts to prevent towïìs and states
from prohibiting their local police forces from diverting time and resources away from their own
pressing matters and towa¡ds enforcing an entirely federal scheme.

Every federal court ruling on a challenge to a fair and impartial policing policy hase.d on a
conflict with I USC S 1373 has instead overturned the federal law, rather t}ran the local
ordinance or policy. Vermont is in the Second Circuit federal court of appeù, and neither the
federal Dishict Court in Vermont nor the Second Circuit itself have yet nrled on the conflict
between I USC SrSZS andthe rothAmendment. InVermon! I USC $ rgZS remains in effectbut
has never been used as a basis for litigation. Other Dishicts in the Second Circuit have evaluated
I USC $ r¡ZS in the context of federal funding conditions, and have struck down the funding
conditions as unconstititional, as discussed below.

3.

Presiderrt Thrnrp's Executive Order conditioning receipt of federalfunds on
compliance with I USC S rsß is similarly unconstitutional; Nonrich stands
to lose zeno frrnding shouldtlre Selectboardpassthe FIpp.

The risk of losing federal funds does not come from Congress's law itself; I USC g 1373 was
passed in 1996 and only resurfaced as a topic of contention when President Tlump attempted to
condition federal frrnding on compliance with S r37g in a January zorT Executive Order.6
The Souttrem District of NewYork, which is in the Second Circuit like Norwichbut atthe same

tier as the Vermont federal District Court and thus carries only persuasive, not binding
precedent, overtumed conditions on JAG/Byrne fundiog Sarts that purported to require

compliance witì I USC S LB7g.7 The federal Southern District Court of New York found that
condition in President Trump's January zotT Executive Order to be unconstitutional.
Among Congress's Article I powers is the power to 'þay the Debts and provide fortlre courmon
Defense and general WeHare of the United States.s'This Spending Power enables Congress to
ó

For context, the Executive Order that Trump passed on January z5th ? 2ot4,conditioning towns' federal
funding on compliance with I USC $23, also called for a wall to be built along the entire Us/Mexico
border.
7 NewYorku.DOJ, g4g
F. Supp.3d (S.D.N.Y. zorS).

8ArtIE8,Cle.
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attach conditions to towns' and states' receipt of federal funds. Becat¡se the Spending Power
clause is in Articie I and this power resides exclusiveþwith Congress, the President as a member
of the Executive Branch has absoluteþ no authority to attach conditions to federal funding when
Congress has not chosen to do so.

Additionaü¡ even Congress has rest¡ictions on its ability to require recipients of its
elpenditures to comply with eertain conditions. The conditions must be: (r) for the general
welfare, (z) unambiguous, (B) related to the federal interest tlrat the funding promotes, (4) not
otlerwise unconstitutional, and (S) not coercive.e In an attempt to comply with the third
criterion, even President Tnrmp in his attempt to exercise Congressional authority targets only
JAG/Byme grants, one of thefewsources of federalfundingthat states andtowns receivewith a
puryose relating to policing. Norwich doe.s not apply for or receive JAG/Byrne funding.
Regardless, any such exercise of Spending Clause authority using $ rgZg compliance as a
condition for receipt of federal fi¡nding is invalid because the underlying ståtute is itself
unconstitutional and thus violates the fourth criterion-

to reach out if you would like to ask questions about the contents of this
letter or to otherwise discuss this matter further.
Please do not hesitate

With gratitude for your commitment to democracy and to your community,

KiraAakre Kelley
WNLGPTesídent

e

SouthDakotau. Dole,438 U.S. eog (rg8Z)
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MEMORANDUM
To:

Brannon Godfrey
Town Manager, Town of Hartford

From:

Brian C. Haussmann, Katherine M. O'Brien, and Kyle A. Cooper

D¿ie:

January 6,202tt

t(e:

llnaiysis oi Propo

se<i

-Weicoming Hanior<i
Or<iinance

This memorandum addresses whether the Welcoming Hartford Ordinance complies
8 U.S.C. $ 1373 ("section 1373") and 8 U.S.C. $ 1644 ("section 1644"). The memorandum

with

focuses on two versions of the Welcoming Hartford Ordinance: (l) the version of the ordinance
dated Decemb er 13, 2019 (the "December Ordinance") and (2) the version of the ordinance
voted on by the Selectboard on September 3,2019 (the "September Ordinance"). A copy of the
December Ordinance is attached as Exhibit A, and a copy of the September Ordinance is
attached as Exhibit B.

You also asked us to analyze whether the passage of an ordinance that compels Town
staff to violate sections 1373 and 1644 would jeopardize access to federal grant funds or subject
the Town to credible lawsuits. A court finding that a Town ordinance violated sections 1373 and
1644 could jeopardize access to certain federal funds such as those granted under the Byrne JAG
grant program. However, because in our opinion, with our proposed revisions neither version of
the V/elcoming Hartford Ordinance compels Town staff to violate sections 1373 and 1644, this
memorandum does not further address those questions.

BRIEF SUMMARY
Based upon our review of the proposed ordinances and existing law, this memorandum
reaches the following main conclusions.l

First, following a 2018 Supreme Court decision, courts across the country have uniformly
held that sections 1373 and 1644 are unconstitutional under the Tenth Amendment's anticommandeering doctrine. It is highly likely that the United States District Court for the District
of Vermont would reach the same conclusion.
Second, there is a strong argument that the December Ordinance does not conflict with
sections 1373 ancl 1644. Although it is highly likely that a court woulcl find that the December
I This memorandum is based upon the information provided to
us to date, the text of the proposed
ordinances attached to this memorandum, and our review of existing law as set forth herein. We reached
the conclusions in this memorandum to a reasonable degree of our professional certainty. Nothing in this
memorandum is intended to guaranty any result in any legal challenge to the proposed ordinances. In
addition, our opinions in this memorandum could change based upon changes in existing law, including
new court decisions, and we make no representations or predictions here regarding the effect on the
proposed ordinances of any potential changes in the law.
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Ordinance complies with sections 1373 and 1644, we recommend revising the ordinance in two
ways: (l) moving its savings clause to its own section within the ordinance, and (2) adding the
"purpose and intent" provision found in the September Ordinance.

Third, with the addition of a savings clause, it is highly likely that a court would find that
the September Ordinance complies with sections 1373 and 1644.
Fourth, with the suggested revisions, neither the December Ordinance nor the September
Ordinance should preclude the Town from certifuing compliance with sections 1373 and 1644.
Moreover, recent court decisions demonstrate that it is highly likely that the District of Vermont
would find that sections 1373 and 1644 are unconstitutional, thereby rendering compliance moot.

ANALYSIS

I.

Sections 1373 and 1644 prohibit restrictions on sharing citizenship or immigration

status information.
Section 1373 provides that state and local govemment entities may not "prohibit or in any
way restrict" any govemment entity or official from sending or receiving "information regarding
the citizenship or immigration status, lawful or unlawful, of any individual" from or to federal
immigration authorities. 8 U.S.C. $ 1373(a). Section 1373 further states that no person or agency
may "prohibit, or in any way restrict" state and local entities from sending, requesting, or
receiving immigration status information from or to federal immigration authorities; maintaining
immigration status information; or exchanging immigration status information with other
entities. Id. ç 1373(b).
Section 1644 provides that no state or local government entity "may be prohibited, or in
any way restricted, from sending to or receiving from the Immigration and Naturalization
Service information regarding the immigration status, lawful or unlawful, of an alien in the
United States." 8 U.S.C. $ 1644.

By their plain terms, sections 1373 and 1644 prohibit restrictions on sharing citizenship
or immigration status information. Courts define "information regarding the citizenship or
immigration status, lawful or unlawful, of any individual" to mean "a person's legal
classification under federal law." United States v. Caliþrnia,92l F.3d 865, 891 (9th Cir. 2019);
City of Philadelphia v. Sessions,3Og F. Supp. 3d 289,333 (E.D. Pa. 2018); City & County of San
Francisco v. Sessions,349 F. Supp. 924, 968 (N.D. Cal. 2018).

II.

Multiple courts recently found sections 1373 and 1644 unconstitutional.

As an initial matter, there is a high likelihood that a court would find that the proposed
ordinances do not need to comply with sections 1373 and 1644 because those provisions violate
the Tenth Amendment's anti-commandeering doctrine and, therefore, are unconstitutional.
The anti-commandeering doctrine is "the expression of a fundamental structural decision
incorporated into the Constitution, i.e., the decision to withhold from Congress the power to
issue orders directly to the States." Murphy v. Nat'l Collegiate Athletic Ass'n,138 S. Ct. 1461,
2

Atto r n ey -C I i e nt P ri v i I e g ed
Attorney Work Product
1476 (2018). The Constitution "confers upon Congress the power to regulate individuals, not
States." Id. Therefore, "even where Congress has the authority under the Constitution to pass
laws requiring or prohibiting certain acts, it lacks the power directly to compel the States to
require or prohibit those acts." Id. at 1477 .

The Supreme Court has repeatedly stricken down statutes that contravene these
principles. For example, in Murphy, the Court unanimously invalidated a federal statute that
prohibited state legislatures from authorizing sports gambling. Id. at 1478. The Court reasoned
that the federai government "may not command the States' ot'tìcers, or those of their political
subdivisions, to administer or enforce a federal regulatory program." Id. at 1477. This is true
regardless of whether Congress' instructions to local govemments are framed as an affirmative
obligation to perform some act or merely a prohibition on local policies that conflict with
Congressional preferences. Id. at 1478. Simply put, the federal government may not
"unequivocally dictate what a state [or local] legislature may and may not do." Id.

A.

It is highlv likelv that the District of Vermont would conclude that the
sections 1373 and 1644 are unconstitutional.

The Supreme Court's decision in Murphy undermines a 1999 decision in which the
Second Circuit addressed a facial challenge to sections 1373 and 1644: City of New York v.
United States,lT9 F,3d29 (2d Cir. 1999). In that case, New York challenged the
constitutionality of sections 1373 and 1644 under the Tenth Amendment. The Second Circuit
upheld the statutes' constitutionality, reasoning that sections 1373 and 1644 merely prohibited
local governments from taking certain actions as opposed to commanding affirmative actions.ld
at 35. But it is precisely that distinction (between affirmative obligations and prohibitions) that
the Supreme Court characterized as "empty" in Murphy. 138 S. Ct. at 1478. As a result, since
Murphy, courts both within and outside the Second Circuit have called the reasoning of the City
of New Yorkdecision into serious doubt. See, e.g., State of New Yorkv. Dep't of Justice,343F.
Supp. 3d 2I3,234 (S.D.N.Y. 2018); City of Chicago v. Sessions,32IF. Supp. 3d 855, 872 (N.D.

ill.20r8).
There is a strong argument that, in light of Murphy, the District of Vermont is not bound
by the City of New York decision. Neither the Second Circuit nor the District of Vermont have
ruled on the constitutionality of sections 1373 and 1644 since 2018. However, the Southern
District of New York recently concluded that it was not bound by the City of New York decision.
State of New York,343 F. Supp. 3dat234.

In State of New York v. Department of Justice, the Southem District of New York held
that section 1373, as it applies to state and local govemments, oois facially unconstitutional under
the anticotnrnandeering doctrine of the Tenth Amendment." Id. at237. As explained by that
court, section 1373 "unequivocally dictates what a state [or local] legislature may and may not
doJ' Id. at234-35 (quoting Murphy,138 S. Ct. at 1478).2

2

The same analysis applies to section 1644. 8.g., City of Los Angeles v. Sessions,No. 18-7347 ,2019 WL
1957966, at *4 (C.D. Cal. Feb. 15,2019\; City of Chicago v. Barr,405 F. Supp. 3d 748,763 (N.D. Ill.

20re).
J
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It is highly likely that the District of Vermont would reach the same conclusion. Like the
Southem District of New York, the District of Vermont "must follow the Supreme Court's clear
direction in Murphy." New York,343 F. Supp. 3d at 234.
Following the Supreme Court's o'clear direction in Murphy," courts outside the Second
Circuit have uniformly held that sections 1373 and 1644 are unconstitutional and violate the
anticommandeering principles of the Tenth Amendment, including the:

(a)

Eastem District of Pennsylvania, City of Philadelphia v. Sessions,309 F. Supp. 3d
289 (E.D. Pa.2018);

(b)

Northem District of Illinois, City of Chicago v. Sessions, 321 F . Supp. 3d at 87 577 (N.D.I11.2018); City of Chicagov.&aru,405 F.Supp.3d 748,762-63 (N.D. Ill.
2019) (sections 1,373 and 1644 violate the Tenth Amendment's
anticommandeering doctrine); City of Evanston v. Barr,No. 18-4853, 2019 WL
4694734, at*12 (N.D. Ill. Sept. 26, 2019) (granting plaintiffs' request for a
declaration that sections 1373 and 1644 violate the anti-commandeering doctrine);

(c)

Central District of California. City of Los Angeles v. Sessions, No. 18-7347,2019
WL 1957966, at*4 (C.D. Cal. Feb. 15, 2019) (concluding that sections 1373 and
1644 are "unconstitutional as applied to States and local govemments under the
Tenth Amendment's anti-commandeering principle");

(d)

Northem District of California, City & County of San Francisco v. Sessions,372
F. Supp. 3d928,940 (N.D. Cal.2019); and

(e)

District of Oregon, State of Oregon v. Trump, 406 F . Supp. 3d 940,950,972-73
(D. Ore. 2019) (sections 1373 and 1644 violate the Tenth Amendment).

Based on the uniform rulings by courts across the country, it is highly likely that the
District of Vermont would find that sections 1373 and 1644 are unconstitutional.

III.

There is a strong argument that with the suggested revisions, the December
Ordinance and the September Ordinance comply with sections 1373 and 1644.

To analyze whether the proposed ordinances comply with sections 1373 and l644,we
compared the language of similar ordinances and policies that courts found to be compliant. We
also reviewed court decisions discussing sections 1373 and. 1644. Even assuming sections 1373
and 1644 are constitutional, based on our analysis, there is a strong argument that with our
suggested revisions, the proposed ordinances comply with sections 1373 and 1644, and it is
highly likely that a court would conclude as such.
At the outset, it should be noted that while the September Ordinance and the December
Ordinance are fairly similar, there are two important distinctions between them: (1) the
September Ordinance does not contain an express savings clause; and (2) the December
Ordinance does not contain a purpose and intent section. As further discussed below, we

4
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recommend that the Welcoming Hartford Ordinance contain both an express savings clause and
a purpose and

A.

intent section.

Courts have found that similar welcoming city ordinances and policies
comply with section 1373.

Although recent court decisions across the country have uniformly held that sections
1373 and 1644 are unconstitutional, courts have also found that certain welcoming city
ordinances comply with section 1373. 'l'hese cases demonstrate tha|, at least some courts will
narrowly construe section 1373 to give effect to welcoming city ordinances and policies.3

& County of San Francisco v. Sessions, the district court found that
city ordinances-Chapters l2H and 12I of the San Francisco
Administrative Code-comply with section 1373. 349 F. Supp. 924, 968-69 (N.D. Cal. 20 1 8).
The San Francisco ordinances prohibit city or county funds or resources from being used to
assist federal immigration officers in gathering or sharing information on the release status of
individuals unless required by federal or state law. The ordinances specifically prohibit San
Francisco employees from "disseminatfing] information regarding release status of any
individual or any other such personal information" and allow employees to communicate that
information only if required by federal law. SF Admin. Code $ 12}J.2. The ordinances also
prohibit law enforcement from responding to federal immigration enforcement requests for
notice of release dates for individuals in custody unless the individual meets certain criteria, such
as having a recent conviction for a serious or violent felony or three separate felonies other than
domestic violence. SF Admin. Code $ 12l.3(c)-(e).
For example, in City

San Francisco's welcoming

Although the court acknowledged that the San Francisco ordinances prohibit sharing
personal information and release dates with federal immigration officers, it held that the
ordinances do not violate section 1373 because section 1373 is to be narrowly construed and
limited solely to o'communications about information on an individual's immigration and
citizenship status." San Francisco,349 F. Supp. 3dat969.

In addition, in City of Philadelphia v. Sessions, tbe district court concluded that
Philadelphia's similar welcoming city policies substantially complied with section 1373, as set
forth more fully below. 280 F. Supp. 3d 579,613 (E.D. Pa. 2017).
B.

It

is likety that with the suggested revisions, the proposed ordinances comply
with sections 1373 and,1644.

I

The section titled "Requesting Information prohibited" is similar to
policies found to be compliant with section 1373.

The section of the proposed ordinances titled "Requesting information prohibited" is
similar to Philadelphia Executive Order No. 8-09, as both prohibit municipal employees from

3

No court has held that a welcoming ordinance complies with section 1644. However, the text of the two
statutes is nearly identical, and thus same analysis that applies to section 1373 should apply to section
1644. City of Los Angeles, 2019 WL 1957966, at*4; City of Chicago,405 F. Supp. 3d af 763.
5
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inquiring about information regarding citizenship or immigration status unless required by law.
A side-by-side comparison of the welcoming ordinances and policies reveals their similarities.
The December Ordinance provides, inpart, "No agent or agency shall request
information about or otherwise investigate or assist in the investigation of information regarding
the citizenship or immigration status of any person unless such inquiry or investigation is
required by Vermont State Statute, federal regulation, or court decision." Similarly, the
September Ordinance provides, in part, "No Agent or Agency shall request information about or
otherwise investigate or assist in the investigation of the Citizenship or immigration status of any
person unless such inquiry or investigation is required by Vermont State Statute, federal
regulation, or court decision."

Similar to the proposed ordinances, Philadelphia Executive Order No. 8-09, Section 2,
states that law enforcement officers shall not

inquire about a person's immigration status, unless the status itself
is a necessary predicate of a crime the officer is investigating or
unless the status is relevant to identification of a person who is
suspected of committing a crime (other than mere status as an
undocumented alien); ... inquire about the immigration status of
crime victims, witnesses, or others who call or approach the police
seeking help; or ... inquire regarding immigration status for the
purpose of enforcing immigration laws.
Notably, the court in City of Philadelphia v. Sessions,280 F. Supp. 3d 579 (E.D. Pa.
2017), held that Philadelphia Executive Order No. 8-09 substantially complies with section
1373.In light of that decision, we believe that the "Requesting information prohibited" section
the proposed ordinances complies with sections 1373 and 1644.

of

Moreover, the language in this section of the ordinances generally prohibits requesting or
otherwise investigating a person's citizenship or immigration status, whereas sections 1373 and
1644 prohibit restrictions on the sharing of such information. The scope of sections 1373 and
1644 is limited to ordinances or policies that prohibit or restrict sending or receiving citizenship
or immigration status information. The proposed ordinances prohibit requesting such information
in the first place, which we believe does not conflict with sections 1373 and 1644.
2.

The section titled "Disclosing information prohibited'o is similar to
ordinances and policies found to be compliant with section 1373.

The "Disclosing information prohibited" section of the September Ordinance provides:

No agent or agency shall disclose information regarding citizenship
or immigration status of any person unless required to do so by
statute or court order or such disclosure has been authorized in
writing by the individual to whom such information pertains, or if
such individual is a minor or is otherwise not legally competent, by
such individual's parent or guardian. This section shall not apply
6
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when such information sharing is necessary to an ongoing
investigation of a felony, and the investigation is unrelated to the
enforcement of federal civil immigration law.
This section of the December Ordinance includes the same language (as well as additional
language, which does not impact our analysis).
This language of the proposed ordinances does not restrict information regarding
citizenship or immigration status from being shared within the meaning of sections 1373 and
1644. The proposed ordinances restrict the disclosure of such information except when "required
to do so by statute." Thus, the ordinances make clear that an individual's citizenship or
immigration status information may be disclosed if required by federal statute.
Moreover, in at least two cases, courts concluded that similar language in welcoming
ordinances and policies did not conflict with section 1373. As noted above, in City & County of
San Francisco v. Sessions,349 F. Supp. 3d924 (N.D. Cal. 2018), the court held that Chapter
12H of the San Francisco Administrative Code complies with section 1373. Chapter I2H
prohibits San Francisco employees from "disseminat[ing] information regarding release status of
any individual or any other such personal information" and allows them to communicate that
information only if required by federal law. SF Admin. Code $ 12H.2. The code defines
"personal information" as'oany confidential, identiffing information about an individual,
including, but not limited to, home or work contact information, and family or emergency
contact information. " 1d.

Similarly, in City of Philadelphia v. Sessions,280 F. Supp. 3d 579 (E.D. Pa. 2017),the
court held that Philadelphia Executive Order No. 8-09 substantially complies with section 1373.
The executive order prohibited city officers and employees from disclosing "information
obtained and maintained by a City agency relating to an individual's immigration status" unless
"(l) such disclosure has been authorized in writing by the individual to whom such information
pertains...; (2) such disclosure is required by law; or (3) the individual to whom such information
pertains is suspected by such officer or employee or such officer's or employee's agency of
engaging in criminal activity (other than mere status as an undocumented alien)."
Thus, not only does the plain language of the proposed ordinances make clear that an
individual's citizenship or immigration status information may be disclosed if required by federal
statute, in light of the decisions in San Francisco and Philadelphia, we believe that the
"Disclosing information prohibited" section of the proposed ordinances complies with sections
1373 and 1644.
3

The section titled 66Civil immigration enforcement actions - Federal
responsibility" is similar to ordinances and policies found to be
compliant with section 1373.

It is likely that a court will find that the section of the December Ordinance titled "Civil
immigration enforcement actions - Federal responsibility" does not conflict with sections 1373
and,1644. The proposed ordinance limits information sharing to citizenship or immigration status
information, which is consistent with numerous court decisions. Indeed, the definition of
7
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"information regarding citizenship or immigration status" specifically references the Ninth
Circuit's decision in United States v. Caliþrnia,92L F.3d 865 (9th Cir. 2019).
Unlike the December Ordinance, the September Ordinance does not specifically except
information regarding citizenship or immigration status from the scope of prohibited information
sharing. As a result, we recommend that a savings clause be added to the September Ordinance
to clarify that information sharing is limited to citizenship or immigration status information.
Although the proposed ordinances prohibit the sharing of information such as an
"individual's custody status, release dateltime," and "court dates," a number of courts have ruled
that sections 1373 and 1644 should be narrowly construed and limited solely to
"communications about information on an individual's immigration and citizenship status.",San
Francisco,349 F. Supp. 3d at 968-69. See also United States v. Caliþrnia,92l F.3d at 891 (the
phrase "information regarding the citizenship or immigration status" means an individual's
"legal classification under federal law"); City of Philadelphia v. Sessions,309 F. Supp. 3d 289,
333 (E.D. Pa. 2018) (citizenship or immigration status means whether an individual is a United
States citizen, a citizen of another country, or an individual's category of presence in the United
States).

Based on the courts' interpretation of "information regarding citizenship or immigration
status," as limited solely to information on an individual's immigration and citizenship status, it
is likely that a court would find that the section of the December Ordinance titled "Civil
immigration enforcement actions - Federal responsibilit¡r" does not conflict with sections 1373
and 1644. With the addition of a savings clause, it is likely that a court will find the September
Ordinance does not conflict with sections 1373 and 1644.

4.

We recommend that the Welcoming Hartford Ordinance include an
express savings clause.

The December Ordinance includes a savings clause, which states:

This section does not prohibit or restrict any government entity or
official from sending to, or receiving from, federal immigration
authorities, Information regarding the citizenship or immigration
status, lawful or unlawful, of an individual, or exchanging that
information with any other federal, state, or local government entity,
pursuant to Sections 1373 and 1644 of Title 8 of the United States
Code.

The savings clause is included under the section of the ordinance titled "Disclosing information
prohibited." The September Ordinance does not include any such savings clause.

Although a strong argument exists that the December Ordinance, as written, complies
with sections 1373 and 1644, we recommend that the Town move the savings clause to its own
section of the ordinance, and state as follows:

8
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This ordinance does not prohibit or restrict any government entity
or official from sending to, or receiving from, federal immigration
authorities, information regarding the citizenship or immigration
status, lawful or unlawful, of an individual, or exchanging that
information with any other federal, state, or local government entity,
pursuant to Sections 1373 and 1644 of Title I of the United States
Code.

Moving the saving clause language will ensure that it cannot be interpreted as being limited to
only one section of the welcoming ordinance. In addition, adding such a savings clause to the
September Ordinance would expressly clarifu that information sharing is limited to citizenship or
immigration status information and strengthen the argument that that version of the ordinance
complies with sections 1373 and 1644.

At least two courts have relied on savings clauses when determining that welcoming city
policies comply with sections 1373 and 1644.In (lnite.d States v. Caliþrnia"ihe Ninth Circuit
concluded that one of California's welcoming state laws, the California Values Act, did not
conflict with section 1373.921F.3d 865, 891-92 (9th Cir. 2019). Among other things, the Act
prohibited state and local agencies from "[i]nquiring into an individual's immigration status";
"fd]etaining an individual on the basis of a hold request"; "[p]roviding information regarding a
person's release date or" other "personal information," such as "the individual's home address or
work address"; and "[a]ssisting immigration authorities" in certain activities. Cal. Gov't Code $
7284.6@)(r).
The Act also includes a savings clause, stating that it does not "prohibit or restrict any
government entity or official from sending to, or receiving from federal immigration authorities,
information regarding the citizenship or immigration status, lawful or unlawful, of an individual,
or from requesting from federal immigration authorities status information, lawful or unlawful,
of any individual, or maintaining or exchanging that information with any other federal, state, or
local government entity, pursuant to Sections 1373 and 1644." Cal Gov't Code $ 7284.6(e).
Based on this provision and the nanow scope of section 1373, the court explained that the Act
"expressly permits the sharing of' citizenship or immigration status information, and does not
conflict with section 1373. Califurnia,92l F.3d at 891.

Similarly, in City & County of San Francisco, the court concluded that California's Value
Act complies with section 1373 because it contains a savings clause that expressly authorizes
compliance with section 1373. San Francísco,349F. Supp. 3d at969. The court noted that the
Value Act's savings clause "expressly does not prohibit the state govemment from
communicating or sharing information regarding the citizenship or immigration status, lawful or
unlawful, of an individual, exactly what Section 1373 requires." Id. Thus, in light of the savings
clause and the court's determination that section 1373 is limited to "information relevant to
citizenship or immigration status" and does not include oorelease date information," the court
concluded that the Califomia act clearly complies with section 1373. Id.

9
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We recommend that the \ilelcoming Hartford Ordinance include a
purpose and intent section.
The September Ordinance already contains a purpose and intent section. If the Town
decides to use the December Ordinance, we recommend adding such a section to the ordinance.
Although no court has found the presence (or absence) of a purpose and intent section
dispositive, the courts that found that welcoming city policies complied with section 1373 have
all favorably looked to the purpose and intent behind the welcoming city policies when making
their decisions. ,See, e.g., City & County of San Francisco v. Sessions, 349 F . Supp. 924, 937 -32
(N.D. Cal. 2018); City of Philadelphia v. Sessions,28O F. Supp. 3d 579,596-97 (E.D. Pa. 2017).
Accordingly, we recommend that if the Town decides to use the December Ordinance, it should
add a purpose and intent section to the ordinance.

IV.

The Town may apply for federal funds.

Passing the December Ordinance or the September Ordinance with the suggested
revisions likely will not preclude the Town from applying for federal grant funds and certifuing
that the Town complies with sections 1373 and 1644. As set forth above, with the suggested
revisions neither of those versions of the ordinance conflict with sections 1373 and 1644.But
even if they did, recent court decisions demonstrate that it is highly likely that the District of
Vermont would find that sections 1373 and 1644 are unconstitutional, thereby rendering
compliance moot. As a result, the federal government would have no basis to restrict access to
federal grant funds based on any alleged non-compliance with sections 1373 and 1644.

CONCLUSION
Sections 1373 and 1644 do not compel the sharing of information between local
govemments and the federal government; rather, they prohibit policies that impede the sharing of
citizenship and immigration status information. Thus, the question is whether either version of
the Welcoming Hartford Ordinance prohibits or impedes the sharing of such information
between the Town and the federal government. We believe a court is likely to find that they do
not, particularly with the addition of a savings clause in a separate section of the ordinance.

Moreover, based on recent rulings by courts across the country, it is highly likely that the
District of Vermont would find that sections 1373 and,1644 are unconstitutional. If so, the
federal govemment would have no basis to restrict access to federal grant funds based on any
alleged non-compliance with sections 1373 and 1644.
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Herb Durfee
From:
Sent:
To:

Fred Satink <fsatink@vlct.org >
Wednesday, January 22,2020 9:00 AM
Herb Durfee

Subject:

RE: Fair

& lmpartial

Policing

Good Morning Herb:
As you are probably aware, providing exacting coverage opinions is very challenging, as every claim presents with its
own unique fact set' That said, I do want to provide as much information as I can. Given that the town has a town

meeting article that modifies their Fair & impartial Policing policy in such a way that ít could potentially author¡ze or
require municipal law enforcement actions or non-actions that may violate law, the town should be aware that there
could be coverage implícations.
This email provides some clarification on the potential insurance coverage implícations if the proposed article is enacted.

It

is not our intent to sway the town's decision either way, but to simply provide insurance coverage advisory
inforrnation. The fact that each situation or claim has its own unique set of factors and characteristics, makes it
extremely difficult to determíne whether a given scenario qualifies for coverage. ln reality, each "incident" is evaluated
on its own merits and facts, and is adjudicated according to the Agreements, Cond¡tions, De¡nitions, and Exclusions in
the PACIF coverage documents. With regard to the proposed article, exclusion "6" in the Public Officials Liability
coverage (page 87 of the Propefi and Casualty Coverage Document) may come into play. lt reads:

"For any loss brought about or contr¡buted to by the fraud, dishonesty, or bad faith of a Member ar orîsina
from the deliberøte vÍolatíon of anv fedemL state, or tocøl statute. ordtnonce. rule or reaulaiíon ftt¡t
exclusion will not apply to the Named Member if the fraud, dishonesty, bad faith or deliberate viotation of
statute, ordinance, rule or regulation was not committed by or with the knowledge and consent of the Named
Member."

What this means is that if a public officials liability claim occurs, and it is determined that the town deliberately
violated a law as it relates to that claim, that the result mav be that there is no public officials liability coverage. I
should note that other lines of coverage are not ¡mpacted by the above exclusion. To determine if the exclusion
might come into play with regard to this specific article, the town may wish to consult with independent legal
counsel to clariñ¡ whether the article as proposed would require the town to violate any laws, etc., as noted
above.
We greatly respect the autonomy of our indivídual municipal members, and therefore only provide this information in
an advisory role, to fulfill the town's request for an ínsurance coverage opinion on this issue. I appreciate you reaching
out for our input, as I had planned to touch base if you did not. I should note that the Town of Hartford asked for and
received a similar opinion with regard to proposed changes in their Fair & lmpartial policing policy. Winooski did not
and we were unaware that such a proposal was being considered - or would have provided them with the same

-

information.

Please feel free to contact me if you have additional any questions.
Regards,
Fred

Frederick J. Satink
Vermont League of Cities & Towns
Deputy Director, Underwriting & Loss Control
1

89 Main St.

Montpelier, Vermont 05602
8O2-262-L948 (direct I ine)
800-649-79L5

fsatlIlk@vlct.ors

From: Herb Durfee <HDurfee@nonivich.vt.us>
Sent: Tuesday, January 2L,2A2O 4:55 PM
To: Fred Satink <fsatink@vlct.org>
Subject: RE: Fair & lmpartial Policing

Thx, Fred
fr¿'r"v)

Herbert A. Durfee, lll
Town Manager
Town of Norwich
PO Box 376

Norwich, VT 05055

802-649-t4t9 ext. 102
802-698-3000 (cell)
8A2-649-0123 (fax)
From : Fred Satink [mailto:fsatink@vlct.org]
Sent: Tuesday, January 2L,2020 3:39 PM

To: AbigailFriedman; Herb Dudee
Cc: Jim Carrien

Subjecü RE: Fair & Impartial Policing
HiHerbJoe had passed this information along to me - and frankly, l'm glad to see your request because I did happen to catch
your police Chief on WCAX discussing this issue. lt is an important question, since there are potential coverage
implications. We provided a formal response to the Town of Hartford, with regard to coverage and l'll work to find that
and willshare with you tomorrow.
Regards,
Fred

Frederick J. Satink
Vermont League of Cities & Towns
Deputy Director, Underwriting & Loss Control
89 Main St.

Montpelier, Vermont 05602
802-262-7948 (direct line)
800-649-791s
fsatink@vlct.org
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From: Abigaíl Fríedman <afriedman@vlct.ors>
Sent: Tuesday, January 2!,2020 3:29 PM
To: Herb Durfee <HDurfee@norwich.vt.us>
Cc: Jim Carrien <icarrien@vlct.ors>; Fred Satink <fsatink(ôvlct.ors>
Subjecl: FW: Fair & lmpartial Policine

lmportance: High
Hi Herb,

l've sent your question about the petit¡oned anicle over to the MAC attorneys. When do you need to hear back from
them? Please let me know.
For your PACIF question, l'm forwarcling your message with the PACIF piece highlighted in yellow to Jím Carrien and Fred
Satink.
Also, if you're interested in information about Winooski, you could reach out to Jessie Baker JBaker(ôwinooskivt.gov
Sincerely,

Abbyróedwaw
Director, Munícipal Assistance Center

Vermont League of Cities and Towns
89 Main Street, Suite 4

Montpelier, VT 05602
birect Phone : 802-262-t926
Websíte: vlct.org
The information contoined in ihis fronsrnission moy contain privileged and confidentiotinformøfton. lt is
infendedonlyfor fhe use of the person/s/ towhom if isoddressedoboye. If youare nollhe intendedrecípient,
You ore hereby notified thot any review, disseminofon, distibution or duplicotion of this communicotìan
is prohibifed. lf you are nol lhe inlende d recipient, pleose conlocl fhe sender by repty emait or telephon e ond
destroy oli copies of fhe ortginol rnessoge. Thankyou.
From: Herb Durfee <HDurfee@norwich.W.us>

Sent Tuesday, .lanuary 21.,2O2O 12:49 PM
To: Abíga il Fried ma n <úigdng.0@v!g!.o.fg>
Cc: Miranda Bergmeier <MBergmeier@norw¡ch.vt.uÞ; Fran( Jennifer <Jennifer.Frank@vermont.gov>; Karen Horn
<khorn @vlct.ors>; Maura Carroll <!û.çelroll@v!çtofg>
Subject: Fair & lmpartial Policing

lmportance: High
CAUTION:
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Herb Durfee
From:
Sent:

To:
Subject:

Attachments:

Garrett Baxter < g baxter@vlct.org >
Wednesday, January 22,202A 10:02 AM
Herb Durfee
RE: Fair & lmpartial Policing
LRN Skiff.docx

Dear Herb,
To my knowledge an article requesting the Selectboard to adopt such a policy would be a non-binding advisory article as
this authority lay with the Selectboard, not the voters. For future reference, since such a question is outside the province
of the voters to determine, a timely voter backed petition to place such a question on the Town Meeting warning would
not have to be honored (see attached VLCT Newsletter article on non-binding advisory articles).
VLCT has not developed a

formal legal opinion on the matter. The VT Attorney General's {AG) Office has developed
guidance document for municipalities and it is available here: https:/lago.vermont.sov/wpcontPnt/uoloadsl2017/12lGuidance-to-VT-Cities-and-Towns-re-lmmieration-Enforcement.odf

a

The attorneys at VLCT had some very limited input ¡nto the creation of the AG's document, but it is not something
that
we are touting or specifically encouraging.

one difficult issue presented in thís realm ís that although an employer may direct how an employee may or may not
use town resources in regard to immigration issues, our opinion is that an employer may NOT prohibit an employee
from communicating with federal offícials about certain immigration information. This is because federal law g U.S.C.
0
Í'373 provides that "Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or local
government entíty or official may not prohibit, or in any way restr¡ct, any government entity
or official from sending to,
or receiving from, the lmmigration and Naturalization Service information regarding the citizenship or immígration
status, lawful or unlawful, of any individual." The AG's model document recognizes this prohibition ín theír guidance
document (see section number 3 on page 15). This is also recognized in section Vll(a) of the state
of Vermont criminal
Justice Training Council's Fair and lmpartial Policing Policy which states that "{c)ontact with federal
authorities made to
determine an individual's identity ¡s restricted to the purpose of determining his or her ídentity, though
this provision
does not prohibit any communication governed by 8 u.s.c. 55 l-373 and 1744. see Section Xt below.,,
That document is

available here:
For that reason l,m not
aware that the State's model fair and impartial policing policy (if that is the policy the petition is referring
to) would
require any municipal to víolate federal law through its implementation though as Fred stated in
her earlier
correspondence the town may wish to consult with its town attorney to clarífy whether the a*icle
as proposed would
require the town to violate any laws if it is in fact adopted and if the Selectboard decides
to abide by the wishes of its
voters.

Sincerely,

lþrr"a./-{(Åo,¿".
Garrett A. Baxter, Esq.
Senior Staff Attorney, Municipal Assistance Center
Vermont League of Cities and Towns
1-800-649-7915

I

Abby,
Fyl, the Norwich Selectboard has allowed on the 2019 March Town Meeting a petit¡oned article related to fair &

impartíalpolicing:
Articte 32. Shalt the voters of Norwich approve on enhanced state model Foir and tmportiol Policing Policy as ít is written
which witt 1imit colloborotion with lederol immigration offíciøls and welcome and protect the rights of all people living in
and passing through Norwich?
According to the supporters of the petitioned article, the text matches the Winooski "language" (whatever this is)' l'm
judicial
wondering if VLCT has a formal leeal position for municipalities, since the implications of the policy and recent
decisions affect all municipalities in Vermont.
ln good conscíence, as TM, I will not direct the NPD Police Chief to violate any law (local, state, or federal)' On the same
token, my police Chief will not order any of her officers to violate any such law either. However, I f¡nd that with adopt¡on
of such policy (or ordinance), I and/or my officers may be asked to compromise our sworn oaths - PD especially.

Would you please offer any insight that you can. Also, as a related question, would VLCT-PACIF insurance cover any such
compromise of sworn oaths (e.g.. legal costs incurred, lack of adherence to "policy", etc. that VLCT typically covers)?
Thanks in advance.

åerb
Herbert A. Durfee, lll
Town Manager
Town of Norwich
PO Box 376

Norwich, VT 05055
8A2-649-L419 ext. 1.02

802-698-3000 (cell)
802-649-0123 (fax)

4

:

The information contained in this transmission may contain privileged and confidential information. lt is

intendedonlyfortheuseoftheperson(s)towhomit isaddressedabove. lfyouarenottheintended
recipient, you are hereby notified that any review, dissemination, distribution or duplication of this
communication is prohibited. lf you are not the intended recipient, please contact the sender by reply email
or telephone and destroy all copies of the original message. Thank you.
rfee <H Durfee@norwich.vt.us>
Sent: Tuesday, January 2L,2O2O 72:49 PM
To: Abigail Friedman <afriedman@vlct.ore>
From: Herb

Du

Cc:MirandaBergmeier<MBerqmeier@norwich.vt.us>;Frank,Jennifer@>;KarenHorn
<khorn @vlct.org>; Ma

u

ra Carroll <mca rroll @vlct.org>

Subject: Fair & lmpartial Policing

lmportance: High

Abby,

the Norwich Selectboard has allowed on the 2019 March Town Meeting a pet¡tioned article related to fa¡r &
impartial policíng:
FYl,

Artícle 32. Shaltthe voters of Norwich approve an enhanced stote model Fair and lmportiol Policing Policy os it is written
which will limit cotlaborotion with federal immigrotion afficíols ond welcome and protect the rights af all people living in
and possing through Norwich?

According to the supponers of the pet¡tioned article, the text matches the Winooski "language" (whatever this is). l'm
wondering if VLCT has a formal lesal position for municipalities, since the implications of the policy and recent judicial
decisions affect all municipalities in Vermont.
In good conscience, as TM, I will not direct the NPD Police Chief to violate any law (local, state, or federal). On the same
token, my Police Chief will not order any of her officers to violate any such law either. However, I find that with adoption
of such policy (or ordinance), I and/or my officers may be asked to compromise our sworn oaths - PD especially.

Would you please offer any insight that you can. Also, as a related question, would VLCT-PACIF insurance cover any such
compromise of sworn oaths (e.g., legal costs incurred, lack of adherence to "policy", etc. that VLCT typically covers)?
Thanks in advance.

trerb
Herbert A. Durfee,
Town Manager
Town of Norwich

lf I

PO Box 376

Norwich, W 05055
802-649-7479 ext. 102

802-698-3000 {cell)
802-649-0123 (fax)

2

Vermont Supreme Court Upholds Municipalities'Rights to Reject Nonbinding Advisory pet¡t¡ons
On occasion, there comes a case that works its way up to the Vermont Supreme Court which involves
such an important issue of municipal law, policy, or administration - with the potential to significantly

impact a considerable portion of municipalities across the state - that the VLCT Board of Directors
approves submission of an omicus curiae (friend of the court) brief to represent our members' interests
The Municipal Assistance Center (MAc) researches and writes the brief on behalf of the VLCT Board.
Robert A. Skiff, Jr. et al. v. South Burlington School Ð¡str¡ct,2018 w 11.7, was such a case. The Vermont
Supreme Court decided that South Burlington residents could not force their school district to put the
question of naming its school sports teams to a d¡str¡ct-wide vote. The Skl.¡f case is of particular interest
17tL---..-^
,-Lr:-!.,!,r,
-r ur5Lf
rv vLLr
) ..^*L^--L:rrrçilrus¡)rrrp uELdulE
>Lrruur
rLL5 df e coftst(¡ereq munlclpalliles. unoer vermont law,and
the laws governing a school district's decision whether to warn a nonbinding, advisory article {i.e., 1.7
V.S.A. 95 2642 and 2643) are the same that govern cities, towns, and villages.
+^\tl

The facts of the Sk,//case have been well publicized and do not bear much repeating. Suffice it to say

that the South Burlington School Board decided to retire the "Rebels" name for the district's athlet¡c
tearns. A gruup of South Burlington resldents presented the board wrth a petition signed by tive percent
of the d¡strict's voters requesting a distríct-wide, non-binding, advisory vote on whether to reta¡n the
Rebel team name. The school board refused and the residents sued in Chittenden County Superior Court
for an order forcing the district to hold a vote on the question alleging that the district deprived them of
theír constitutional right to instruct their representatives.
The superior court sided with the residents, but the Vermont Supreme Court reversed on appeal,
holding that "the "right to instruct' in Article 20 of the Vermont Constitution is an individual right [not a
collective onel and does not require the d¡str¡ct to present a pet¡tioned advisory article to voters.,,
Because the right of individuals, the Court noted, is limited in a representative form of government, it is
the school board - which has been given the authority to act by the legislature - that has discretion to

submit the advisory ballot to a district-wide vote. The recourse for individual voters is at the ballot box,
not the courthouse. "lf the public is dissatisfied with the performance of school directors, 'they may, in
due course, replace their school directors at the end of their respective terms."'

ln past cases, the Court had ruled that voter-backed petitions did not have to be honored if they were
unrelated to municipal business. "We hold that it was not the legislatíve intent in enacting 24 V.S.A. Sec.
705, to compel the selectmen of a town to hold a special town meet¡ng upon application of five per cent
of the voters for a useless, frivolous or unlawful purpose." Royatton Taxpoyers' protectíve Ass'n v.
Wossmonsdorf,128 Vt. 153 at 160 (1969). This petitíon, residents argued, was not "useless" because it
would help inform the school board. Such a reading of the word "useless" was too broad for the Court
which opted for a narrower interpretation. "'[U]seless' as used in the case means something that would
have no binding effect." Since the school board, not the voters, had the author¡ty to decide the name of
the district's spoñs teams, a district-wide vote would have no legal effect and the petition could be
rejected. "The statute does not include a right to include artícles for a vote over which voters may have
an opinion, but ultímately do not have the power to decide.',
Ultimately, the Court's ruling is more notable for what it does not do than what it does. lt does not erase
the nearly half century of clear precedential guidance that Vermont courts have provided municipalities
on how to handle voter-backed petitions. Everythlng is as it was before; the status quo has been
maintained. ln light of the Skff case, MAC's guidance with respect to voter-backed petitions remains
unchanged. lf a voter-backed petit¡on does not deal with a matter over which municipal voters have

$tr
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petition,
been given authority in statute, the legislative body may choose how to respond to that
including refus¡ng to place ¡t on the warn¡ng or placing it under the nonbinding, advisory section of the
warning.
The Skl¡f case is archived at www.vgrmontiudiciarv.orslsites/default/files/documents/op18-054.odf.

Garrett A. Baxter, Senior Staff Attorney
VLCT M unicipal Assistance Center
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Guidance to Vermont Cities & Towns Regarding Immigration Enforcement

,9,

March 2017

Thomas J, Donovan Jr.,
Vermont Attorney General
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PREAMBLE

"Euery person wíthín this state ought ta find a, certaín remed'y, by having
recourse to the løws, for øIl iniari,es or ulrorl,gs which one ftxory reeeíue ín
'persofr,
property or charøetel; euery persan ought to obtøin ríght and iustice,
freely, a,tud wíthout being obliged to purchase it; completely and' without any
denial; promptly and without d'ela,y; eonforrnably to the IQ,w*."

Vermont Constitution, Chapter

1,

Article 4

z

r.i

Purpose and Policy
The purpose of this document is to provide guidance to local
governments and law enforcement in Vermont as they consider
policies regarding enforcement of federal imrnigration law, and
cooperation and inforrnation sharing with federal immigration

authorities.

The foundational pu{pose of any government is to protect the rights, security
and safety of those who come within its jurisdiction. Local elected ofñcials
and law enforcement agencies in Vermont are dedicated to promoting and
preserving puhlic safety while protecting vulnerable communities and
persons. Vermont's dedication to these principles is evident in recent efforts
to address bias in policing and craft standards that afford fair treatment to
everyone who finds themselves under the protection of Vermont's laws and
constitution. A relationship of trust between law enforcement offrcials and
iminigrants will promote public safety throughout Vermont by encouraging
all persons, whether Vermont residents or not, to report crimes and cooperate
with criminal investigations.

Without adopting indefinable labels such as "sanctuary'' city or town, this
document provides guidanee to those municipalities that are considering
adopting policies to govern how municipal law enforcement personnel should
interact with federal immigration officia-ls.

I U.S.C. S f 373 prohibits state and local governments from
restricting the ability of state and local officials to share certain information
with federal i.mmigration authorities. These Modet Provisions are intended to
fully compl¡' with the lawful requirements of 8 U.S"C. S 1373. It should be
noted that President Trump's Executive Order No. 13?68, Enhancing Public
Safety in the United States (January 25,2A17), provides that if a jurisdiction
willfully refuses to comply with that statute, it may lose federal law
enforcement grants except as deemed necessary for law enforcement
purposes by the U.S. Attorney General or the Secretary of the Department of
Homeland Security.r
Please note that

I Id.,

S 9(a) ("In furtherance of this policy, the Attorney General and the [DHSI Secretary, in
thei¡ dj.scretion and to the extent consistent with law, shall ensure that jurisdictions that
wil1fully refuse to comply with 8 U.S.C. 1373 (sanctuary jurisdictions) are not eligible to

receive Federal grants, except as deemed necessary for law enforcement purposes by the

Attorney General or the Secretary,"). The Executive Order - "Enhancing Public Safety in the
Interior of the United States" Exec. Order 13,768, 82 Fed. Reg. 8799 (Jan. 25, 2017) - is
available online at httpsi/www.federalre gister.govldocuments/2O17i01/3O|2OL7 02102/eirhancing-public-safety-in-the-interior-of-the-united-states.
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Local Government Authority under State Law
The legal authority of Vermont's cities, towns and other municipalities
derives from express or implied grants of authority from the State. If there
are reasonable doubts about whether the State has granted legal authority
to a municipality, the question must be resolved in favor of the State.2 Ch. I,
Aït. õ of the Vermont Constitution provides "[tJhat the people of this state
by their legal representatives, have the sole, inherent, and exclusive right of
governing and regulating the internal police of the same."

In the context of immigration enforcement, this means that the scope of
municipalities' legal authority to provide law enforcement services is based
upon whatever grants of authority have been provided to them by the State
of Vermont. For example, one Vermont statute, 24 V.S.A. $ 291a, authorizes
Sheriffs Departments to contract with the State or with federal agencies to
provide law enforcement or related sewices. The statute does not mention
immigration, and to date, no Sheriffs Department in Vermont has sought to
enter into any contract relating to imnnigration enforcement.

White state law does authorize municipalities to enter into agleements with
other municipalities to provide police services,s the State has not granted
Vermont municipalities the legal authority to enter into independent
contracts or otherwise arrange with the federal government to enforce
federal customs or immigration law. Moreover, the State retains the legal
authority to prohibit or limit municipalities from performing such federal
duties.a

Local Law Enforcement Authority Under Federal Law
Nationwide unless authorized by state law to make a criminal a¡rest,
municipalities may perform immigration.lelated activities only with
express authorization from federal immigration authorities, which operate
within the U.S. Department of Homeland Security (DHS) and its sub'
components, Immigration and Control Enforcement (ICE) and U'S'
Customs and Border Patrol (CBP).
Morse u..Vt. Díu. of St. Btdes., 136 Vt. 263, 26ó (1973) (citing City of S. Burlington u' Vt,
Elec. Powier Co., 133 Vt. 438 (19?5); Uníu. of Vt. St. Agric. ColL u. Cíty of Burlington, 131 Vt.
z

70,75 (1573)).
3

24

V.Sá.

$ 1933. The statute does not autho¡ize agreements

with fedeval authorities to

provide such services.
The Vermont Legislature is currently considering a Senate bill (S. 79) that would generally
require gubernatorial approval for any state or local government entity to enter into
immigration-related agreements with federal authorities under 8 U.S.C. S 1357(S) o¡ 19
U.S.C. $ 1401(Ð. Agreements under those statutes are discussed at pp. ã'7 below.
¿
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Section 287(Ð and Similar Programs
DHS's authority to enter into working agreements with state or local law
enforcement agencies stems from a number of federal laws. One of the
better-known federal laws is Section 287(g) of the Immigration and
Nationality Act ("ïNA"),5 which Congress added in 1996. Although neither
the State of Vermont nor any Vermont municipality nor any Sheriffs
Department has ever entered into such an aqreement, it is worthwhile to
understand how such agreements work
given the Trump
- particularly
Administration's expressed desire to expand
its Seetion 287(ù program.
Section 287(9) authorizes DHS to delegate imrrigration enforcement power
to state or local government agencies. Specifi.cally, the law provides that
DHS may seek state or local assistance in the functions of the
"investigation, apprehension, or detention of aliens in the United States."6
These arrângements are detailed in Memoranda of Agreement (MOAs)
signed by DHS and the concerned state or local law enforcement agency.
Before deiegating federal immigration authority to state or local law
enforcement, DHS must determine the agency.is qualifred and provide the
affected ofûcers with comprehensive training on.federal immigration law.
Thereafter, approved and trained offi.cers perform immigration-related
duties under DHS supervision. DHS does not compensate state or iocal
governments for performing this work.?
Congress has authorized DHS to enter various other forms of partnerships
with federal law enforcement
including task forces relating to human
trafficking or child exploitation. One broader program, somewhat similar to
the Section 287(S) program, known as the Title 19 O{ficer Designation

Program, authorizes DHS to designate state or local law enforcement to act
as designated customs officers pursuant to an MOA with the concerned state
or local agency.s This designation provides local law enforcement with broad
authority to enforce a sweeping variety of federal laws without compensation
to the local department. In many instances, this program is focused on
smuggling and narcotics interdiction, However, DHS retains the authority to
expand the duties of designated customs officers to include various aspects of
immigration enforcement.
5

Section 287(e) is codi.fied in the United Stated Code (U.S.C.) as 8 U.S.C. $$ 13õ7(e), which is
part of the INA, 8 U.S.C; $$ 1101, et seq. Although the legal citations are interchangeable,
the statute is more commonly referred to as Section 287(ù.
sBU.S.C.g 1357(e).
7

8 U.s.C. g t857(ex1)-(3).

I

19 U.S.C. $ 1401(Ð.
5

Absent a legally-authorized agreement to perform immigration- and customsrelated iluties on behalf of DHS, there are limited circumstances where state
or local law enforcement agencies may enforce immigration laws on their
own.e The agencies and their emptoyees may, but are not required to,
communicate with immigration enforcement agencies regarding the
immigration status of an individua}o and cooperate with immigration
enforcement agencies in thefu investigation, detention, and removal of
individuals unlawfully present in the United States.tr

Current Status ofSection 287(Ð Program
President Trump's Executive Order No. 13768, Enhancing Public Safety in
the united states (January 2ú, aoL7¡tz directs the secretary of DHS to
reinstitute agreements under the 287(9) program. DHS does not currently
have any valid agreement with any locality in the United States to enforce
immigration laws. Nor has DHS promulgated new rules for the 287(S)
progfam.
The Executive Order directs the DHS Secretary to enter into Section 287(S)
Program agïeements with the Governors of the States âs well as local
officials, "to empower State and local law enforcement agencies across the
country to perform the functions of an immigration ofñcer in the interior of
the United States to the maximum extent permitted by law." The Executive
Order explains that this "authorization shall be in addition to, rather than
in place of, Federal performance of these duties." Further, the President
instructed the SeCretary to structure the agreements under Section 287(g)
"in the manner that provides the most effective model for enforcing Federal
immigration laws and obtaining operational control ove.r the border for that
jurisdiction."

ICE and CBP Detainers and Applicable Law
submit to state or local law enforcement written requests,
often called "immigration detainers" or "detainers" asking them to hold
trCE and CBP often

I

U.S.C. g 132a(c) (ability to arrest individual for criminal acts under INA of harboring
certain aliens); S U.S.C. $ 1252c (ability to arest aliens who are unlawfully present in the
United States and were previously removed after being convicted of a felony once unlawful
immigration status has been confirmed by ICE). State law governing the authority to arreét
does not distinguish between Vermont crimes, federal erimes, or srimes under the laws of
other states. V.R.Cr.P. 3; State u. Towne,158 Yt. 607, 630 (1992).
e

io 8 U.S.C.
$$ 1373 and.1644.

rr

I

!2

Executive Order No. 13768, Enhancing Pubhc Safety in the Interior of the United States,
1 and accompanying text.

U.S.C. $ 1357(eX10).

supra note
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individuals in custody for a period not to exceed 48 hours (excluding
Saturdays, Sundays, and holidays) in order for ICE or CBP to determine if'
they will take them into custody for lawful immigration purposes and to
transfer them into the hands of federal officers.
The INA makes clear that a detainer ís a request from the immigration
agency. The law imposes no legal obligation or authority on a local law
enforcement agency to detain an individual.ls Thus, a law enforcement
agenc¡"s cooperation with a detainer from immigration authorities is stríctþt
uoluntøry and, not mand,atory. The forms currently used by ICE state that
detainers are voluntary.14

Further, a state or local law enforcement agency receiving an ICE or CBP
detainer must be mindful of statels and federall6 constitutional prohibitions
against unrc&sonû"blc scarchce and scizurcs.lT If a law cnforccmcnt agcncy
complies with an immigration agency's request and detains an individual for
longer than necessary for the law enforcement agency's own purposes, the
continued detention of the individual constitutes a further seizure of the
person that must be legally justified by, for example, probable cause that the
individual committed a criminal offense and is subject to temoval from the
United States. Importantly, it is not a criminal offense for an individual to be
unlawfully present in the United States.l8 Unlawful presence alone is a civil,
not criminal, violation and complying with a detainer request on this basis
alone will not meet the warrant requirement under the Constitution.
However, a properly obtained judicial warrant or ân exception to the warrant
requirement would satisfy both the Fourth Amendment and Article 11.
A law enforcement agency's cooperation with a detainer request in violation
of the Fourth Amendment could result in the imposition of monetary
damages against the local agency.ie Law enforcement agencies must comply
with Vermont and Federal constitutional obligations in responding to
immigration detainer requests.

L3

Gølq.rzo, u. Szølezyh, ?45 F.3d 634 (3d

14

DHS Form I-247D, Immigration Detainer - Request for Voluntavy Action.

¡5

Vt. Const., Ch.I, Art.

t6

U.S. Const., Amend. IV.

Cir.2014).

lf

See Morales u. Clndbourne, TgS F.sd 208 (lst Cir. 2tl5); Mirand'ø-Oliuares u. Cla,chømøs
Cnty,,201,4 U.S. Dist. LEXIS 50340 (D. Or, April 11, 2014).

LI
ra

Arizana u. Uníted Súøtes, 132 S. Ct. 2492, 2óA5 Q0l2).

re

See Søntos u. Fred¿rich Cty. Bd'. af Comm'rs., 'î25 F Sa' 451, 464-66, 47O (4Lh Cfu. 2013).
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Collecting and Sharing Information and Applicable Law
ICE and CBP often ask state or local law enforcement agencies for
information about detained individuals in order to determine their
removability or whether to take custody of them. Whether agencies provide
such information absent a request is purely voluntary.

that state and
sharing
from
local governulents may not prohibit their employees
information about the citizenship or immigration status of an individual'

At the same time,

a federal statute, S U.S.C. S 1373, provid'es

Communication between governmental agencies
and the Immigration and Naturalization Service
(a)In general
Notwithstanding any other provision of Federal, State, or local
law, a Federal, State, or local government entity or official'may
not prohibit, or in any way restrict, any government entity or
ofËcial &om senúing to, or receiving from, the Immig¡ation and
Naturalization Service information regarding the citizenship or
$ 1373

immigration status, lawful or unlawful, of any individual.

(b)Additional authority of government entities

Notwithstanding any other provision of Federal, State, or local
law, no person or agency may prohibit, or in any way restrict, a
Federal, State, or locaÌ govelnment entity from doing any of the
following with respect to information regarding the immigration
status, lawful or unlawful, of any individual:
(L) Sending such information to, or requesting or receiving such
information from, the Immigration and Naturalization Service.
(2) Maintaining such information.

(3) Exchanging such information with any other Federal, State,
or local government entity.
A similar federal statute, S U.S.C. S 1644 provides that state and local
agencies may not be prohibited from such information sharing.

Communicatíon between State and local
government agencies and Immigration and
Naturalization Service
Notwithstanding any other provision of Federal, State, or local
law, no State or local government entity may be prohibited, ot in
any way restricted, from sending to or reeeiving from the
Immigration and Naturalization Service information regarding
the immigration stâtus, lawful or unlawful, of an alien in the
$ 1644
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United States
These statutes do not mandate the collection of information nor forbid
policies that prohibit the sharing of other, non-public or confidential
information about an individual. TVo important consequences follow from
the limited scopé of $ 1373 and $ L644.

First, the laws do not expressly require any government or law enforcement
agency to collect i¡nnoigratien-reLated infarruation. Thus, stete and loeal
governments may prohibit their employees from asking indíviduals about
their immigration status. But law enforcement agencies may inquire about
nationality when necessary to allow for eonsular notification pursuant to
the Vienna Convention. Moreover, in some criminal investigations, such as
those involving human traffi.cking or hate crimes, an individual's
immigration status may be relevant information and an inquiry would be
appropriate.
Second, the laws do not require state or law enforcement authorities to
disclose immigration status information to federal authorities or to spend
any of their budget or resorüces providing such information.

In addition, courts have not yet had the opportunity to examine the full
scope of $ 1373 and $ L644, and there remain questions about whether and
to what extent those provisions intrude upon state and local government
rights accorded under the Tenth Amendment to the U.S. Constitution. The
Tenth Amendment reserves any power not delegated to the federal
government to the states. The Amendment may be interpreted to provide
government and law enforcement agencies the authority to prohibit or
restrict voluntary sharing of information if it interferes with the operations
of state and local government.zo To date, there has been only one reported
court décision addressiug S 1373 and $ 1644 and the Tenth Amendment. In
that case, decided in 1999, the U.S. Court of Appeals for the Second Circuit
held that the Tenth Amendment did not permit New York City to command
"passive resistance" to federal law by prohibiting city employees from
transmitting information regarding immigration status to federal
immigration authorities.zt The court acknowledged, however, that state and
local governments need to collect information, and guarantee its
confidentialiùy, in order.to perform their sovereign functions, and that
'þreserving confidentiality may in turn require that state and local
governments regulate the use of such information by their employees ."22 A
fair reading of this decision is that $ 1373 and $ 1644 may not
20

City of New Yorþ. u. United Støtes,1?9 F.3d 29 (2nd Cir. 1999)

2r

Id.

22

Id,. at37.
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constitutionally prohibit state and local governments from maintaining
confidentiality policies directly serving sovereign state interests - even if
immigration status j.s inciuded in the class of protected information.
Although no court has yet addressed that set of circumstances, the Second
Circuit;s decision has been understood by many to provide state and local
governments a "safe harbor" in which they may require confidentiality as a
means of.cauying out their sovereign functions.
The Veymont Public Records Act (PRA) also provides guidance on the type of
infornation a state or local government could restrict from sharing with
federal immigration authorities.2s 1 V.S.A. S 317(c) identifies records and
types of information that are exempt from public copying and inspection;
inãt..¿iog records dealing with the detection and investigation of a crinre that
disclose information whi.ch would constitute an invasion of privacy. Thus, the
PRA acknowledges some expectation of privacy with respect to information
obtained by state and local governments.24

23

1v.s.A.

$ 317.

Definitions; public agency; public records and documents

(c) The following public records are exempt ûom public inspection and copyi-ng:

(1) Recorils which by law are designated confidential or by a similar term.

(2) Records that by law may onìy be disclosed to specifrcally designated pelsons.

(5XÐ Records dealing with the detection and investigation of crime, but only to the extent

that the production ofsuch records:
(i) could reasonably be expected to interfere with enforcement proceedings;
(ü) would deprive a perso¡r of a right to a fair trial or an impartial adjudication;

(iii) could reasonably be expected to constitute an unwarranted invasion ofpersonal privacy;
(iv) could reasonably be expected to disclose the identity of a confidential source, including a
state, local, or foreign agency or authority or any private institution which furnished
information on a confidential basis, and, in the case of a record or information compiled by
c¡iminal law enforcement authority in the course of a criminal investigation or by an agency
eonducting a lawful national seeurity intelligence investigation, inforaation furnished by a
confrdential source;
(v) would disclose techniques and procedures for law enJorcement iavestigations or
prosecutions, or would disclose guideìines for law enforcement investigations or prosecution
if such disclosure could reasonably be expected to risk circumveniion of the law;

(vi) could reasonably be expected to endanger the tife or physical safety ofany individual.
The statement of policy in the PRA provides, in part, that "[a]11 people, however, have a
right to privacy in thei¡ personal and economic pursuits, which ought to be protected unless
specific information is needed to review the action of a governmental ofücer'" 1 VSA $ 315(a)
2a
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Policy Principles and Considerations for Adopting Policies
The policy principles below offer municipalities and local law enforcement
agencies guidance on their ability to prohibit and restrict certain actions
with respect to working with the federal government on enforcing federal
immigration law. Broadly speaking, and with exceptions, the princþles
dcclarc that law enforcement will not dedicate time or resouïces to the
enforcement of federal immigration law, and that federal immigration
r
I
l r :
r
r.
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reque$LU
snuuru
ue oecrtneo, excepf, uncler speclrlc cucumstances,
The model prineiples also prohibit inquiry into an individual's immigration
status for the sole purpose of investigating and enforcing compliance with
federal immigration laws.

In 2016, Vermont law required the Vermont Criminal Justice Training
Council fl/CJTC) to adopt a model Fair and Impartiat Policirg (FIP) policy,2r
and required all law enforcement agencies to adopt a FIP policy
incorporating at least the essential e]ements of that policy. on July 1, 201G,
the vcJTC adopted and promulgated the FIP policy. The policy bans racial
profiling by law enforcement and contains specific policies ensuring that
local law enforcement officers remain uninvolved in the enforcement of civil
immigration law. The policy language covers many of the sarne issues as the
policy principles below. For further information, please refer to the FIP
policy in Appendix A.
Before considering adopting a municipal law enforcement policy, it is
worthwhile to summarize local goveïnments'requirements with respect to
assisting the federal government in enforcing federal immigration law.
Doing so will help ensure that municipalities avoid putting their federal
grant funding at risk. Put simply, local governments are under no obligation
to enter into memoranda of agreement (I\{OAs) regarding immigration
enforcement with the federal government, nor are they required to detain an
individual through a federal "immigration detainer" request.

While federal iaw does nat require municipalities to share immigration
status information, $ 1373 and $ 1644 both state that municipal agencies
and their employees cannot be prohibited fuom sharing such information.
Although the Second Circuit has suggested those two statutes might not
apply in all instances, the issue has not been fully resolved by the courts.26
Thus, municipalities should not adopt any policies or practices that
prohibit or punish voluntary disclosure of immigration status information to
federal authorities.
25

See Appendix A.

26

See discussion at p. 8 and n. 20 above
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If your muni.eipâlity is informed by a federal agency that it is ineiigible to
reäeive fe{era[ glants as a consequence of adopting the following policy,
please contact youl municipal attorney ând the Vermont Attorney General's
Office at (802) 828'3171 immediatelv.
In addition, if your municipâlity becomes aïYare of any allegations of
unlawful discrimination or any alleged hate crimes, please contact the
Vermont Attorney General's Civit Rights Unit at (802) 828'3667 ' You may
also contact the Unit via e-maii at aeo-.civilrights@vermont.gov.
Cities ând towns should also consutt with their attorney for guidance prior to
the adoption of such Policies.

Principles of Municipal Law Enforcement and Cooperation and
Information-Sharing with Fe deral Authoritie s
Vermont towns and cities have in interest in furthering a criminal justice
system that affords protection to all people and fosters confi.dence and
respect for our legal system. It is essential that victims and witnesses report
crimes and fully cooperate in investigations; that witnesses come forward
and provid"e testimonial and other evidence; that people report suspicious
activity and other information to reduce crime and disorder; and that help is
summoned when needed. Trust between law enforcement agencies and the
communities they serve is therefore critical to their law enforcement missi.on,
To build trust with the communities they serve, Vermont law enforcement
agencies have an interest in ensuring that people's confidential information
is not disclosed inappropriately. Confìdentia-l information may include
immigration status alongside other personal characteristics such as sexual
orientation, gender identity, receipt of public assistance, national origin,
physical or mental condition, status as a victim of domestic violence or
sexual assault, or status as a crime witness. This list is not exhaustive. Law
enforcement officers should not voluntarily disclose confidential information
where such disclosuïe may (a) jeopardize someone's health, welfare, or
safety, or (b) discourage crime victims or witnesses from cooperating with
law enforcement efforts.

In light of the strong Vermont public policy against the d.etention and
harassment of authorized visitors, immigrants, and citizens who do not have
or carry certain identification documents, inquiry into and disclosure of
information regarding immigration status should only occur in limited
circumstances.
L2

,,
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In light of these principles, Municipal Law Enforcement personnel should
consider adhering to the guidelines set forth below. These guidelines are in
addition to, and should not be viewed as a substitute for, the VCJTC model
FIP Policy set forth in Appendix A. Sections below marked with a double
asterisk (**) reflect provisions of the VCJTC model FIP Policy that the
VCJTC identified as optional for law enforcement agencies.

It is recognized that Vermont law enforcement agencies located near the
Canadian border have more freouent ¡:ontact with ferleral c.ustoms enrl horder
authorities (e.g., United States Border Patrol). The guidelines are not
intended either to impair relationships with federal border authorities,
compromise officer safety, or hinder local or federal enforcement priorities.
Nonetheless, even the most vigorous efforts to ensure public safety mùst be
åee of practices that may unnecessarily reduce willingness to cooperate with
law enforcernent efforts. Such seutiurents cän serve to hinder the overall
mission of protecting public safety.

Municipal Law Enforeement Involvement in Enforcement of
Immigration Law
Purpose and Policy: Immigration is a federal policy issue between the
United States government and other countries, not local or state entj.ties and
other countries. Absent formal agreements with federal immigration
agencies, federal law does not grant local and state agencies authority to
enforce civil immigration law. Similarly, state law does not grant local and
state ageneies authority to enforce the civil immigration laws. Therefore, it is
the policy of fMunicipality/Department] that:

1.

[Law Enforcement Offrcers] shall not stop, question, interrogate, or detain
any individual soleì.y for the purpose of enforcing federal immigration laws"

2.

[Law Enforcement Offrcers] shall not inquire about the immigration status of
crime victims, witnesses, or others who call or approach the police seeking
assistance where such an inquiry is not germane to the investigation of a
crime. Wtiere such inquiries are appropriate (e.g., investigations of suspected
human trafEcking or of hate-motivated crirnes), ofË.cers should explain the
reasons for makíng them, unless doing so would compromise the investigation
or officer safety.

3.

[Law Enforcement Officers] shall not use an individual's personal
characteristics as a reason to ask about, or investigate, a person's
immigration status. [Law Enforcement Ageney members] may inquire about
immigration status only when it is necessary to the ongoing investigation of a
criminal offense.
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4.

Law enforcement personnel who interact with crime victims whose presence
in the United States is currently unauthorized should be aware that there
may be immigration relief available based on â person's status as a crime
victim and inform thern that resources may be available.

5.

Given competing state and local investigative and prosecutorial priorities,
[Law Enforcement Officers] shall not dedicate time or resources to the
enforcement of federal immigration law.

6. ** Unless ICE or CBP agents have a criminal warrant, or þgency members]

have a legitimate law enforcement purpose exclusive to the enforcement of
immigration laws, ICE or CBP agents shall not be given access to individuals
in [Agency's] custody, and þgency members] shall not expend public time or
resources responding to ICE or CBP inquiries or communicating with ICE or
CBP by providing information beyond what is available to the generai public
under open records lav¡s.*'*

7.

Nothing in this Policy shaJl preclude any Municipality, department, agqncy,
commission, offîcer or employee from doing any of the following with respect
to information regarding the immigration status, lawful or unlawful, of any
individual:

a)

Sending such information to, or requesting or receiving such
information from, the ICE and CBP;

b) Maintaining such information;

c)

Exchanging such information with any other federal, state, or
local government entity.

Response to Federal Immigration Detainer Requests

Purpose and Policy: The Vermont Constitution provides that no person
shall be âr1.ested and detained unless upon a warrant or pursuant to an
exception to the warrant requirement.
1. [Law Enforcement OfËcers] should not enforce an ICE detainer frorr a
federal agency to detain or transfer an individual for immigration
enforcement or investigation unless the request is accompanied by a judi.cial
warrant or â recognized exception to the warrant requirement.
2. ** þaw Enforcement Officers] shall not arrest or detain any individual
based on a ci.vil immigration warrant, includi.ng DHS Forms I'200, I-203, I205, and any administrative warrants'listed in the National Crime
Information Center Database (NCIC). These federal administrative warrants
have not been reviewed by a judge or any neutral magistrate. Moreover,

t4

federal regulations direct that only federal immigration officers can execute
such warrants. Finally, Vermont law enforcement agencies do not have any
authority to enforce civil immigration law.**
3. If a detainer is accompanied by a judicial warrant, the detainer and
warrant shall be provided to the individual named in those documents. The
named individual shall be given an opportunity to consult an attorney.

Responsibility Regarding Sharing Inforrnation With Federal
Immí gration Law Enforcernent Agencies
Purpose and Policy: It is the policy of [Munieipality/Department] to
cooperate with federal law enforcement whenever doing so is consistent with
state law ol required by federal iaw. However, reeognizing the timited
resoulees of each âgency, fMunicipality/Department] resourccs ehall not be
used solely for the purpose of colleeting information for federal immigration
enforcement agencies or local agencies carrying out immigration enforcement
activities.

1. fMunicipalityiDepartment] shall not use fundb, personnel

or resources
to collect any information regarding an individual's immigration status
unless necessary to an ongoing críminal investigation.

2. Nothing in this policy shall be interpreted

to prohibit or
restrict âny government entity or official from sending to, or receiving
from, fede ral immi gration authoritie s, inform ation
regarding the citizenship or immigration status, lawful or unlawful, of
an individual pursuant to Sections 1373 and 1644 of Titte I of the
United States Code.

3.

[Law Enforcement Officers] may not be prohibited or in any way
restricted from providing information regarding the immigration
status of any individual to federaÌ immigration authorities or
maintaining such information. In disclosing the immigration status of
an j.ndividual to federal immigration authorities, the Municipal I
Department] employee making the disclosure should make a record
that specifically articulates whether the information was requested by
federal immigration authorities, and if, so:

a) whether disclosure

of that individ,ual's immigration status to
federal authorities was in the publ.ic safety interests of the
commu¡ity, and if so, how;

b) whether

disclosure advanced the ageney's essential mission to
serve and protect equally all individuals who are present in the
community, and if so, how; and
15
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c)

the anticipated effect of disclosure on any ongoing investigation
involving that individual.

Nothing in this policy shall prohibit any employee or agency foom
responding to or providing information pursuant to a valid judicial
subpoena.
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ATTACHMENTA

VERMONT CRIMINAL JUSTICE TRAINING COUNCIL
FAIR AND IMPARTIAL POL'CING POLICY

PURPOSE

The purpose of this policy is to communicate thc requircment thet atl fagency or
departmentl conduct policing in a fair and impartial manner, to elarify the circumstances ln
which efficers can consiCer perscna! cha¡acb#sfcs ithcn making la.;; en.,c;cement
decisions and to reinforce processes and procedures that enable us to prov¡de serviees and
enforce laws in'an equltable and lmpartial way.
POLICY

Employees are prohibited from engaging in biased policing. This means no member of [this
agencyl shall take actions based on any personal characterlstlcs, except as described
beloq in the services our employees provide to the community in connection wlth our law
enforcement activities. To achieve this objective [agency or department] w¡ll implement a
combination of best practices lneluding but not limlted to: hiring, in-service training, pollcy
development, supervislon, reþorting and investigative processes, appropriate discipline, and
communlty outreach/partnerbhips.
CONTENT

l.

Ðefinitions

"Biased policlng" is conduct by law enforcement offlcers motivated by an individual's
actual or perceived or self-ldentified persoñal characteristics.
"Personal chaiacteristics": May include but is not limlted to actual or perceived ¡dentity,
race, ethnlcity, nationalorigin, coloq gender, sexual orientation, gender identity, marital

sbtus, mental or physical disability, age, religion and socio-economic status.

.

"lminlgration stetus": Refers to an individual's lawful or unlawful presence in this
country.
"Reasonable susplcion": Suspicion, forwhich an ofücer can articulate factual reasons,
does not need to rise to the level of probable cause.

"Probable cause":-Facb or circumstanses that would'lead a reasonable person,to
believe that a'crlme has been committed, or is being committed, or is about to occur.
"Member" or "employèe": any employee employed by [agency/departmentl, regardless of
their assigned tasks or duties.
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ll. Policinu l|1¡Partiallv
Chapter l, Article l1 of the Vermont Gonstitution and
actions by law
Â;r;hent lü of the United States Constitution, all enforcement
arrests,
stopa,
trafñc
detentions,
enforcement officers, such as investlgalion,
probable
suspiclon,
reasonable
ôn
based
be
and seizures, etc. must
"""icftes
cause or other required legal standards.

A. As required by statutes,

B. [Agency memberá must bã able to articulate specific facts, circumstances, and
conclusions which support the required standard for a glven enforcement act¡on.
C. [Agency mernbersJ may take into account reported race, ethnicity or other
pe.sonál characteristic! of persons based on credlble, rellable; locally relevant
informataon that links a p-erson of specific description to particular criminal
incldenb.
D. [Agency membersl should comply wlth Title Vl of the 1964 Civil Rights Act and
ut¡l¡r" frofessionai interpreter services either in person or telephonically when
. necessâry to speak with a person with limited English þroficiency.
E. Under federal ånd state law, law enforcement agencies are required to provide
it. [Agency membersl
.qualifled interpretatlon servlces tö any person in need of
shall not contact fedeial authorities for lnÞrpretation services, unless a clear
emergency requlres lt and llcensed lnterpretation sewlces arê not avallable
thioulh any oitrer means. Unlees one of the exceptlons lncluded in Section Vlll
appliJs, the [agency memberJ shall not ask about the lmmigration sþtus of the
person for whom lnterpretation is required.

lll.@

ffitransparencyandtrust,each[agencymember]shalldothe

following when conducting pedestiian and vehicle stops or otherwise intóracting with
the public:
A. Be courteous and'Professional;
B, lntroduce him/herself to person (providing name and agency affiliation), and state
the reason for the stop as soon as practical unless providing this information will
compromise officer or public safety;
C, Ensure that the detentlon is no longer than necessery to take appropriate action
for the,known or. suspected offense and that the person understands the purpose
of reasonable delays;
D. Provide [agency member's] name.verbally when requested. [Agency membersl
may also provide the informatlon ln writing of on a business card.
ln addition to the above, officers should answer,relevant questions the person may
have lf dohrg so will not compromise safety and/or the investigation.
tV. Reçpond¡ns to Bias-Based Reoorûs or Reports Reqardlna Blas frorn the Communltl,
Aj any tagency member or ernptoyeel receives a call for service that appears to be
faseOlõte¡y on an individual's perceived personal characteristics or immigration
statusj the [agency membert will attempt to ascertain if there are other
circunistancel or lacts that would constitute.reasonable suspicion or probable
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causej lf the complainant can offer no furthêr information, the complainant will be
advisetJ that the shifr supervisor will be in contact at the flrst opportunlty.
B. The shift superv¡sor should attempt to familiarize the caller with the [agency or
departtnentt Fair and lmpartial Policing policy. lf the caller is coneerned about the
personis perceived immigration status, the caller should be referred to federal
authorities,
C. At the ãonclusion of the call, the shifr supervisor will document the contact using
[agency'sl incident report system.
D- lf an [agency member] receives a report of a ootentiall¡r biased or hate'motivated
incident; [agency] shall either dispatch an officer to eveluate the complaint or refer
the caller to the officer in charge.

V.

'

Due Proceee and lmmioration Enforcement

A. Building trust between police

and all residents is vital to the public safety mission
of [Agency]. Policing in a fair and irnpartial manner is essential to building such
trust" Therefore, [Agency membersl shall not use an indivlduel's pêñsonal
characteristics as a reason to ask about, or ¡nvest¡gate, a petson's immigration
status, [Agency members] may lnquire about immigration status only when it is
necessary to the ongoing investigation of a criminal offense
B. lmmigÉation is a federal poliey issue between the United States government and
other countries, not local or state enüties and other countries. Federal law does
notgrant localand state agencies authority to eniorce civil immigration{aw.
SirnilaÍly, state law does not grant local and state agencies authority to enforce
civil immigration laws. [Agency membersl shall not dedicate [agencyl time or
resoi¡rces to the enforcement of federal immigration law tvheró the only violation
of lawis presence in the United States wlthout authorization or docurñentation.
C. The Gonstitution's 4th Amendment Right aga¡nst unreasonable search and seizure
applies equally to all iridividuals residing in the United States. Therefore, [agency
membêrsl shall not initiate or prolong stops based on civil immigration mattets,
such aS suspicion of undocumented status. Similarly, [agency members] shall not
facilitate the detention of undocumented individuals or indivíduals suspected of
being undocumented by federal immlgration authorities for suspected civil
imm ig¡ation vi'olations.
"Administrative
warrants," 'immigration detainers," and "requests for notification" issued
D.
by lmmigration and Customs Enforcement (tCE) have not been reviewed Þy a neutral
magistrate and do not have the authorig of a judicial wanant, Therefore, [agency
membersl shall not comply with such requests.

Vl. Traininq and Compllance
A. The [agency/department] wlll ensure that, at.a minimum, all members and
etnployees are compliant with Council and leg¡slative requirements regarding fair
and impartlal policing training.
e. ¡àU¡tiónàl tra¡n¡ngs *ay include but not be limited to instruction on antl-blas,
power.and privilege, non-English speeklng communities, undocumented
communities, and victimlwitness services.
C.. Violatiöns of the policy shall result in appropriate disciplinary action as set forth
in the [agency's/ department's] rules and regulations.
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Vll. Accountalrllitv and Superuision

entofpoliclng.Policeagenciesarebetterableto
of

quality
ach¡ev.e the godls of protecting the public safety; enhancing'the

neighhorhoot life, anO serv¡ng community needs if the communities they serve
trusl them, .The process for making a complaint shall be readily available to the
public..

B. All mernbers of this agency are requirred to promptly reþort allegations'

comptåints or knowleáge ãf biased policing or suspeQted violations of this policy
to thb¡r supervisor end the deparhnenfs internal lnvestigation function_. Where
appropriate, employees are required to intervene at the time the biased polieing
incident occurs,
C. Sh¡ft supervisors will accept any complaint frcm the public regardlng any
provision of this policy and shall follow the agency's procedure for handling
citizen's complainb.
D. Supervisors shall ensure that all employees in their command are familiar and in
cömplíance with the content.of this policy. Supervisors will be alert and respond
to indlcations of potentlal biased polieing.

Vlll. Additiodal,icu¡dance Regarding Due P?ocessand'lmmigration Enforcement

A. VICil¡li

AND WTNESS INTERACÍION
The follor¡*ing guidellnes are based on best pract¡ces and offer guidance on how to

.

best suppo* cri.e victims/witnesses and to ensure procedural iustice and enhance
trust between the police and community.
¡r. Federal law does not require law enforcement agencies to aslt about the
immlgration status of crime victimslvVitnesses. lt is essent¡ai to. the mission of
the:[agencyldepartmentt that victlms feport crimes and fully cooperate ln
inveêtigations; that witnesses come forward and provide testimonial evidence;
that persons report suspicious activity'and other information to reduce crime
and disorder; and that help ls summoned when needed. These activities must
be,undertaken without hesitation and without fear that the vÍctlm, witness' or
reporting person will be subject to prosecution or deportation for no reason
other than immigration status.
b, To effectively se¡ve immigrant communities and to ensure trust end
cooperation of all victimslwitnesses, [agency members] will not ask about' or
investigate, immigration status of crime victims/witnesses unless the
victlm/witness is also a crime suspect ahd immigration status is necessary to
the:cr¡m¡nal investigatlon. [Agency membersl wlll ensure that individual
lmririgrants and immlgrant communtties underctand that fullvictim esrvlces
are'available to documented and undocumented victimslwitnesses. [Agency
mëinbefsl should communicate that they are there to provide assistance and
to énsure safety, and not to deport victims/witnesses and that [agency
memberst Uo nôt ask victlms/witnesses about their irfrmigration status nor will

,..¡
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they report immÍgrants or the lmmigration status of victimslwitnesses to the
Department of Homeland Securltyc. Therefore, [Agency membersl will act first and foremost in the 'o-est interests of
our communlty and our.mission when dealing'with undocumented foreign
natlonals who come to the agencyldepartment for help or to make reports,
.giving full priorlty to public safety and justice concerns.
a,

B.

IMMIGRATION STATUS:
ã_. [Agene!, member'sl suspicion about ânv person's clvil immigration status shall
not be used as a basis to initlate contact, detain, or arrest that person. The
exception to this would be in those instances where the agency member fs
working with Federal partners in the Stone Garden progrem or similar Federal

b.

c,

initiatives.
lAgency membersl may ¡ot inquire about a person's civil immigration status
unless civll lmmigration status is necessary to the ongoing lnvestigation of a
criminal offense. lt is important to emphasize that [Agency] should not use a
person's characteristlcs as a reason to ask about civil lmmigration status.
[Agency members] shall not make warrantless anests or detain indíviduals on
suspicion of 'unlawful entry" unless the suspect is apprehended in the process of
entering the United States without inspection. Anest for'unlawful entry" afrer a
person is already within the United States is outside the arest authority of Vermont
offieers.

C.

ESTABLISHING IDENTITYI

d.
b.

'

[Agency members] may make attempts to identify any person they detain,
anest or who come into the custody of the [Agencyl.

Acceptable forms of identification, which must include a photograph of the
individual, include, but are nst limited to drive/s licenses from any U.S. state
or foreign codntry government.issued lDs by a U.S. iurisdiction,'foreign
passports, and consular lD cards, An individual should not be stopped or
detained solely for the purpose of establishin$ his or her identlty. [Agency
mdrnbersl may utilize federal databases in attempts to establish an individual's
identity. [Agency membersl shall utilize federal databases in attempts to
establish an individual's indentity only when all other attempts to identify the
person have failed: Contact with federal authoritles made to deten.nine an
individual's identity is restricted to the purpose of determining his or her
identity.

D. CIVIL IMMIGRATION WARRANTS:
â. fAgency members] shall not arrest or detain any individual based on a civil

.

imrnigration warrant, íncluding DHS Forms l-200, l-203, l-205, and any administrative
warrants listed in the National Crime lnformation Center Database (NCIC). These
federal administrative warrants are not valid warrants for Fourth Amendment
purþoses because they are not reviewed by a judgq or any neutral magistrate.
Moreover, federal regulations direct that only federal immigration ofücers can
execute said warrants. Finally, Vermont law enforcement agencies do not have any
authority to enforce civil immigration law.
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E,

RESTRICTIONS ON COL|JqBORATION WITH FEDERAL IMMIGRATION
OFFICER$:
a. lAggncy mernbers] shall not contact CBP or ICE for assistance on the basis of a
iuépeci's or anestes's race, athnicity, national origin, or actual or suspected
imrnigration status.
b. [Agency membersl shall not prolong any stop in order to investigate
im¡.nigration status or to allow GBF or ICE to investigate immigration status.

c.

F.

Swþeps intended solely to.locate and detain undocumented lmmigrants shall
nod.6e conducted unless acting in partnership with a Federal agency as part ôf
a fqrmal partnership. lAgency membersl are not permltted to âccept requests by
ICE or other agencies to support or assist in operalions that are primarily for

im ntig ration enforcernent
USE OF RESOURCES:
a. [Agency members] shall not hold for or transfer people to federal immigration agents
unless the federal agents provide a judicial warrant for anest. An immigration
deta.iner (Form l-24V, l-A7D, l-247N, or 1.247X) is not a wanant and is not reviewed
by a judge, and therefore not a lawful basis to arrest or detain anyone. Valid criminal
warrants of arrest, regardless of crime, shall not be confused with immigration '
detaíners. This General Order does not affect the proper handling of arrests and
detentions associated with criminal arrest wanants.
b. Unless ICE or Customs and Border Patrol (CBP).agents have a criminalwanant, or
[Agèncy membersJ have a legitimate law enforcement pu¡'pose exclusive to the
entorcement of immigration laws, ICE or CBP agents shall not be given accêss to
Jindividuals in [Agency's] custody, and [Agency members] shall not expend public
time or resources responding to ICE or CBP inquiries or communícating with ICE or
CBp by providing information beyond what is available to the general public under
opqn records laws,
c. Cítieenship; immigration,status, natiônat'origin, race, and ethnicity should
havg no bearing on an ¡nd¡v¡dual's'treatment in [Agency'sl custody.

lmrnigration status or perceived immlgration status, includlng the existence of
anìmmigration detainer, shall not affect the detainee's abllity to partfcipate in
pre'-charge or police.lnitlated pre-court processês. Furthermore, immigration
status or perceived immigratlon status shall not be used as a criteria for
citetion, arrest, or continued custody Rule 3 of the Vermont Rules of Criminal
Procedure.

u?zl2a2a
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STATE OFVERMONT

Criminal J ustice Training Counc¡l

MODEL FAIR AND IMPARTIAL POLICING POLICY
This FIP palicy wos approved by the Councíl of íts regular meeting on 72-A7-2077, and replaces all other
versíons of the polícy. Agencies are required, by Morch 7, 2078, to adopt every provision of this policy

verbatim. Agencies arefree to add further language as long as it doesn't contradtct any provision of thís policy.
Agenctes wishing ta retain the languoge in their current policy must submit that policy to the Council to have
it evaluated by the Attorney General's Of{tce far o determination regarding its compltonce wíth the provisions
of this policv
Please cantact Executive Director Gouthier with any questions concerning this polícy.

DownloadModelFairandlmpLüisl_fuüØgPp!ísy_PDF).
Word
t/sites/vcjtclfiSes/ñles/Fair%2Aand%20lmpa*iali62QPs!çins%2}Palicv/o2}L2-7-2}t7.pÁf)
Ðocument {nteslvcltc/fiteslfiteslra¡r psfüsl%29fu!stnsye29fu!kv%2}u-7-Nt7.doc).

VERMONT CRIMINAL JUSTICE TRAINING COUNCIL
EAIR AND IMPARTIAL POI.ICING POLICY

PURPOSE

The purpose of this policy is to require that all [agency or department] conduct policing in a fair and
impartial manner, to clarify the circumstances in which offrcers can consider personal characteristics,

or immigration status, when making law enforcement decisions and to reinforce processes and
procedures that enable us to provide services and enforce laws in an equitable and impartialway.
[Agency] is required to adopt each component the Vermont Criminal Justice Training Council's model
fair and impartial policing policy. [Agency] may adopt additional components.

https://vcjtc.vermont.gov/contenVmodel-fair-and-impad¡al-policing-policy
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INTRODUCTION
Employees are proh¡bited from engaging in biased policing. This means no member of lthis agencyl
shall take actions based on any personal characteristics, or immigration status, except as described
below, in the services our employees provide to the community in connection with our law

enforcement activities.

Because partnersh¡p with Vermont res¡dents is the most effective way to ensure public safety,

maintaining the public's trust is a primary concern. To secure this trust personal characteristics, or
immigration status, should have no adverse bearíng on an individual's treatment in lAgency's] custody'
Enforcement of civil immigration law is a federal responsibility and agencies should not engage in such
enforcement except as otherwise outlined in this policy. Vermont residents are more likely to engege
with law enforcement and other officials by reporting emergencies, crimes, and acting as witnesses; to
participate in economíc activity; and to be engaged in civic life if they can be assured they will not be
singled out for scrutiny on the basis of the personal characteristics or immigration status.

Io achíeve these objectives lagency or department]will implement a combination of best practices
including but not limited to: hiring in-service training, policy development, supervision, reporting and
investigative processes, appropriate discipline, and community outreach/partnerships.

POLICY

l. Definitions

"Biased policing" is conduct by law enforcement officers motivated by an individual's actual or

perceived or self-identified personal characteristics.

not limited to actualor perceived identity, race,
ethnicity, national origin, color, gender, sexual orientation, gender identity, marital status, mental or
physical disability, age, religion and socio-economic status.
"Personalcharacteristics": May include but

ís

"lmmigration status": Generally refers to the legal rights, if any, of a non-citizen to enter or remain in
this country. Examples include, without limitation, "lavuful permanent resident," "temporary worker,"
ß-^Í"^^^Ð

^^Àt"
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if

"Reasonable suspicion": Suspicion, for which an ofúcer can articulate factual reasons, does not need to
rise to the level of probable cause.

"Probable cause": Facts or circumstances that would lead a reasonable person to believe that a crime
has been committed, or is being committed, or is about to occur.
"Member" or "employee": any employee employed by [agency/department], regardless of their
assigned tasks or dutíes.

rtÊa¡lør-l immlar¡*inn
¡r ¡*lrariti a¿". laA^-^l ^*^^-i^l^^^-+-^-¡^
^- ^--l
rvvvrqr¡rr¡rrr.órsrrvrrquLrrvrrLrçJ.¡çuç¡{frdË,çrtLtç)rLrEpcilLillcilL>ru¡trlllpluyëç)ulLUllLIdLtQlf5

thereof, tasked with enforcement of immigration law and border entry, including without limitation,
the Department of Homeland Security (DHS), lmmigration Control and Enforcement {lCE), and U.S.
Customs and Border Patrol(CBP).

ll. Policing

lmpartially

required by law all enforcement actions by law enforcement offrcers, such as investigation,
detentions, traffrc stops, arrests, searches and seizures, etc. must be based on reasonable
susp¡c¡on, probable cause or other or relevant exigent circumstances, supported by articulable

1. As

facts, circumstances, and conclus¡ons that support the given action.
2. [Agency members] may take into account reported race, ethnicity or other personal characteristícs

of persons based on credible, reliable, locally relevant, temporally specific information that links a
person of specific description to particular criminal incidents and is combined with other

identifying information.
3. Underfederal and state law, law enforcement agencies are required to provide qualified

interpretation services, either in person or telephonically, to any person in need of it. [Agency
members] shall not contact federal immigration authorities for interpretation services, unless a
clear emergency requires it and qualified interpretation services are not available through any
other means. Unless one of the exceptions included in Section Vlll applies, the [agency member]
shall not ask about the immigration status of the person for whom interpretation is sought.

lll

¡^^**,.^¡¡.,
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cultivate and foster transparency and trust with all communities each lagency member] shall do the
following when conducting pedestrian and vehicle stops or otherwise interacting with members of the
To

public unless círcumstances índicate it would be unsafe to do so:

1. Be courteous and professional;

2. lntroduce him/herself to person (providing name and agency affiliation), and state the reason for
the stop as soon as practicable unless providing this information will compromise ofúcer or public
safety, or a criminal investigation;
3. Ensure that a detention is no longer than necessary to take appropr¡ate action for the known

or

suspected offense and the lagency member] conveys the purpose of the reasonable delays;
4. Provide lagency member's] nâme verbally when requested. [Agency members] may also províde
the information in writing or on a business card;
5. ln addítion to the above, offrcers should answer relevant questions the person may have if doing so

will not compromise safety and/or the investigation.

lV. Responding

to Bias-Based Reports or Reports Regarding Bias from the Community

1. lf any lagency member or employee] receives a call

for service that appears to be based solely on

an individual's perceived personalcharacteristics or immigration status, the [agency member]will
attempt to ascertain if there are other circumstances or facts that would constitute reasonable
suspicion or probable cause. lf the complainant can offer no further information, the complainant

will be advised that the shift supervisor will be in contact at the first opportunity.
shift supervisor should attempt to familiarize the caller with the lagency or departmentl Fair
and mpartial Policing policy. If the caller is concerned about the person's perceived immigration
status, the caller should be referred to federal authorities.

2. The

f

3. At the conclusíon of the call, the shíft supervisor

will document the contact using [agency's]

incident report system.
4. lf an lagency member] receives a report of a potentially biased or hate-motivated incident,
lagency] shall either dispatch an offrcer to evaluate the complaint or refer the caller to the officer

https://vcjtc.vermont.govlcontenUmodel-fair-and-¡mpartial-policing-policy
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V. Training
1. The

[agency/department]willensure that, at a min¡mum, all members and employees are compl¡ant
with Council and legislative requirements regarding fair and impartial policing training.

2.

Additional traínings may include but not be limited to instruction on antí-bias, power and privilege,
non-Englísh speaking communitíes, undocumented communities, and victim/witness services.

Vl. Accountability and Compliance

1. The process

for making a compla¡nt shall be readily available to the public. Reasonabfe efforts

should be made to accommodate language barriers.
2.

All [agency members]are required to promptly report allegations, complaints or knowledge of
biased policing or suspected víolations of this policy to their supervisor and the department's
internal investigation function. Where appropriate, employees are required to intervene at the
time the biased policing incident occurs.

3. State law requires all

Vermont law enforcement agencies to conduct valid investigations of alleged
biased law enforcement, even if the named member or employee resigns. Effective July 1, 2O!8,

Ithe Agencyl is required to report to the Criminal Justíce Training Council instances in which
offrcers have willfully engaged in biased law enforcement or substantially deviated from policies
prohibiting such enforcement. The regulating authority may, in turn, impose sanctions up to
revocation of offi cers' certifi cation.Ii]
4.

Violations of the policy shall result in appropriate disciplinary action as set forth ín the [agency's/
department'sl rules and regulations. Supervisors shall ensure that all employees in their command
are familiar and in compliance with the content of this policy. Supervisors will be alert for and
respond to indications of potential biased policing.

Vl l. Establishing ldentity

https://vcjtc.vermont.gov/contenUmodel-fair-and-impartial-policing-policy
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come ¡nto
[Agency members] may make attempts to identify any person they detain, arrest, or who
the custody of the [AgencY].

Acceptable forms of identification, which must include â photograph of the individual, include, but
are not limited to, driver's licenses from any U.S. state or foreign country, government-issued lDs
by a U.S. jurisdiction, foreign passports, and consular lD cards. All identification is subject to
reasonable scrutiny and follow-up for authentication consistent with the provisions of this policy.

3.

An individual shall not be stopped or detained solely for the purpose of establishing his or her
identity. However, if the individual has already been stopped for a lavrrful purpose, he or she may be
subject to objectively reasonable additional detention in order to establish identity (e.9., inquiry

into identity during the course of a lawful traffrc stop).
4. In exercising their discretion to use federal resources to establish an individual's identity, lAgency
membersl should remain mindful that (1) their enforcement duties do not include civil immigration

enforcement and (2) tthe Agencyl stands by its mission to serve all Vermonters, including
immigrant communities, and to ensure trust and cooperation of all victims/witnesses. Contact with
federal authorities made to determine an individual's identity is restricted to the purpose of
determining his or her identity, though this provision does not prohibit any communication
governed by 8 U.S.C. SS 1373 and 1744. See Section Xl below.

Due Process, lmmigration and Citizenship Matters

Vlll.

Federaf Civil lmmigration Law: Stops, Detention, Arrests and Administrative Warrants/

Detainers

[Agency members] do not have authority to enforce federal civil immigration law. The Constitution's
Fourth Amendment and the Vermont Constitution's Article 11 right against unreasonable search and
seizure apply equally to all individuals residing in Vermont.

1.

[Agency members]will not inquire of a person about that person's immigration status unless it is
necessary to the ongoing investÍgation of a criminal offense. Agency members shall not use
individual personal characteristics to ask about or investigate ímmigration status. This directive
does not apply to communications governed by I U.S.C SS 1373 and 1,644. See Section Xl below.

https://vcjtc-vermont.gov/conienVmodelfair-and-impartial-policing-policy
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2. [Agency members] shall not

facilitate the detention of undocumented individuals or individuals
suspected of being undocumented by federal immigration author¡ties for suspected civil
immigration violations. This directive does not apply to communications governed by 8 U.S.C 55
1373 and 1644. See Section Xl below.

3. [Agency members] shall not initiate or prolong stops for the purpose of enforcing civil immigration

matters, such as suspicion of undocumented status, nor shall they prolong stops for the purpose of
allowing federal immigration authorities to conduct such investigation.

4. [Agency members] shall not arrest or detain any individual based on an ímmígration
"administrative warrant" or "immígration detainer." These documents have not been issued or
reviewed by a neutral magistrate and do not have the authority of a judicial warrant. ln addition,

these documents do not meet the probable cause requirements of the Fourth Amendment and
Article 1t of the Vermont Constítution.
5. lAgency members] shall not hold for, or

transfer people to, federal immigration agents unless the
federal agents provide a judicial warrant for arrest. An immigration detainer ¡s not a warrant and is
not reviewed by a judge, and therefore is not a lawful basis to arrest or detain anyone. Valid

criminal warrants of arrest, regardless of crime, shall not be confused with immigration detainers.
This provision does not affect the proper handling of arrests and detentions associated with
judicial ly-issued criminal arrest warrants.
ó. In assessing whether to seek continued custody under Vermont Rule of Criminal Procedure 3,

[agency members] shall not presume that undocumented individuals necessarily present a risk of
flight. lnstead, such judgments shall be made on the facts presented in each case, rather than made

simply on the basis of immigration status. ln addition, personal characteristics shall not be used as a
reason to arrest someone instead of citing them, and personal characteristics shall not impact the
decision on whether to seek continued custody pursuant to Vermont Rule of Criminal Procedure 3.
7. Personal characteristics and/or immigration status, including the existence of a civil imrnigration

detainer, shall not affect the detainee's ability to participate in pre-charge or police-initiated precourt processes such as referral to diversion or a Community Justice Center.

lX. FederalCríminal Law: Border Crossings

lAgency members] have authority to enforce federal criminal law. Unauthorized border crossings by

https ://vcjtc.vermo nt. gov/contentlmodel-fai r-and-impa rtial-policing-policy
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immigration removal is a felony.). All laws and constitutional rights applicable to criminal
investigations apply to the enforcement of federal criminal law.

However, mere unauthor¡zed presence in the country

(e.g.,

overstay¡ng

a

visa) is not a federal crime,

but a civil infractíon.

stated in Section Vlll(a), lAgency members] shall not inquire of a person about that person's
immigration status untess it is necessary to the ongoing investigation of a criminal offense. Agency
members shall not use individual personal characteristics to ask about or investigate immigration
status. (For example, they cannot ask someone about immigration status merely on the basis race,
color, or perceived national origin.) This directive does not apply to communications governed by B
U.S.C 55 1373 and 1,644.See Section Xl below. lf an fagency member] is contacted by federal

1. As

authorities please refer to Section Xl, Collaboration with Federal lmmigration Offrcers.

X. Victim

and Witness lnteraction

The cooperation of immigrant communities is essentialto prevent and solve crimes and maintain the
safety and security of all resídents. The following provisions are intended to support crime

victims/witnesses and enhance trust between the police and community.

1.

lAgency and members] shall not ask about or investigate immigration status of crime
victims/witnesses, except as allowed in subsections (b) and (c) below. Federal law does not require
law enforcement offrcers to ask about the immigration status of crime victíms/witnesses.

2.1o eÍfectively serve immigrant communities and to ensure trust and cooperation of all
victims/witnesses, iagency membersl will not ask about, or investigate, immigration status of crime
victims/witnesses unless informatíon regarding immigration status is an essential element of the
crime (such as human trafñcking).
3. lf a victim/witness is also a suspect, [agency members] should follow the provisions ín Section

Vll

related to stops, detention and arrest and Section Vlll(a) related to ongoing criminal investigations.
4. lAgency members]will ensure

that individual immigrants and immigrant communities understand

https:l/vcjtc.vermont.gov/contenUmodel-fair-and-imparlial-policing-policy
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safety, and not to deport victims/witnesses. ln considering whether to contact federal authorities
pursuant to 8 U.S.C. S 1373, [Agency members] should remain mindful that (1)their enforcement

duties do not include civil immigrat¡on enforcement and (2) lthe Agency] stands by its mission to
serve all Vermonters, including immigrant communities, and to ensure the trust and cooperation of
a I victims/witnesses.
I

appropriate situations, advise an individualthat if they are
undocumented they may be eligible for a temporary visa.[ii]

5. lAgency membersJmay, in

Xl. Collaboration wíth Federal lmmigration Offrcers

lAgency members] have no obligation to communicate with federal immigration authorities regarding
the immigration or citizenship status of any individual. Two federal statutes, I U.S.C SS 1373 and 7644,
provide that local and state agencies and officials may not prevent or restrict their employees from
communicating with other government officials (for example, ICE or CBP) regarding an individual's
"citizenship or immigration status'l [Agency and members] shall apply this policy in a manner
consistent with the lawful operation of these two statutes.

1.

lnformation about an individual that ís outside the scope of Sections I373 and 7644 (i.e.,
information other than "citizenship or immigratíon status") should not be shared with federal
ímmigration authorities unless there is justifrcation on the grounds of (i) public safety, {ii) ofñcer
safety, or (iíi) law enforcement needs that are not related to the enforcement of federal civil
immigration law.

2.Sweeps intended solely to locate and detain undocumented immigrants without reasonable
suspicíon or probable ceuse of a crime shall not be conducted unless acting in partnership with a
federal agency as part of a formal agreement entered into by the governor.
3.

llndividual Agency membersl are not permitted to accept requests by tCE or other agencies to
support or assist in operations that are primarily for civil immigration enforcement. This directive
does not apply to communications governed by I U.S.C SS 1373 and 1644.
judicially-issued criminal warrant, or
[Agency members] have a legitimate law enforcement purpose exclusive of the enforcement of cívil
immigration lews, lAgency members] shall not propose granting ICE or CBP agents access to

4. Unless l€E or Customs and Border Patrol (CBP) agents have

a

i./l ;-tiiI
httpsf/vcjtc.vermonl.govicontenl/model-fair-and-impartial-policing-policy
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SAVINGS CLAUSE

!644,[Agency] may not proh¡bit, or in any way restrict, any
government agent or offrcial from sending to, or receiving from, federal immigration authorities
information regard¡ng the citizenship or immigratíon status, lawful or unlawful, of any individual.
lAgency] also may not proh¡bit, or in any way restrict, the sending, receiving, maintaining, or
exchanging information regarding the immigration status of any individuals. Nothing in this policy
pursuant to

I

U.S.C SS 1373 and

is

intended to violate 8 U.S.C 5ç 1373 and 1644.
This policy was apprCIved by the Councíl at its regulor meeting on 72-07-2077.

fil VT Act 5ó (2016l, codified in 20 V.5.4 . S 24O2(2''t(biased enforcement as Category B unprofessional
conduct), I 24A3 (duty to report to Councill , .5 2qOA (duty to investigate) and 5 2406 (Council-issued
sanctions).

[ii] For example, an individual might qualify for a U, 5, or T visa if they are
to certain serious offenses.

a

victim or material witness

Contact lnformation
Vermont Criminal Justice Training Council
317 Academy Road - Main Building
Pittsford,

W O5763

Phone: 802.483.6228

Fax:8O2.483.2343
General I nformation E-mail

Webmaster E-mail
Send Public lnformation Requests to:
Ga i l.Wi

I

liams@vermont.gov

Click Here For Public Records Database

https:i/vcjtc.vermont.gov/contenVmodel-fair-and-impar{ial-policing-policy
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TJ Donovan, Vermont Attorney Ceneral
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At the request of the Vermont Advisory Committee to the United
States Commission on Civil Rights, the Attorney General's Office

devetoped a proposed bias-free policing policy for Vermont law
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agencies and community advocates from around the state and

reflects the most fundamental concept of our democracy
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government, in this case police, shalttreat atl people equatlyl said

Attorney General Wittiam Sorrett.

To view the poticy click here,

To view the Advisory Committee Report ctick here.
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Social Security Administration

Retirement, Sunrivors and Disability Insurance
Important Information

Office of Central Operations
P.O. Box 330CI6

Baltimore, Maryland 21290 -3006
Date: January m,20ãl.

EIN:
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HERBERT ÀSHLEY DTJRFEE trI
TOWN OF NORÏVICH, VERMONT
98 HYDE ROAD
GRAND ISLE, VT Oil58.2L76
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On January 28, 2020, you requested access to one or more services of the
Social Security Administration's (SSA) Business Services Online. We
acknowledge your request to use Business Services Online as an authorized
representatlve of TOWN OF NORWICIH, .VERMONT. Look to the following
pages for instructions related to the services you requested.

x
B
N

t¡t

E

z

Things To Remember

.

Do not share your password or leave it where others can read it. If
your password security is compromised,-you can change it online at any
time by accessing Business Services Online at
http://www.socialsecurity. gov/bso/bsowelcome.htm.

o If your employment with this company ends or your authorization to
represent it changes, please deactivate your User ID or remove the
services that you-are no longer authorized to use. Your compâny
should also notify us of anylhanges to your authorization status.

o If you request access to any other services that BSO provides, you will
reõeive additional letters fiom the Social Security Adininistraiiän
explaining the services requested and the actions you must take.

Maintaining your User ID
The password you chose during the registration process will be valid for 90
days. You will be forced to change your password during the log in process if
your password is older than 90 days. Passwords may conlain any combination
of eight alpha and numeric characters (e.9. 95808594 or frog2fl%). No special
characters are allowed.

You can update your registrati_on information or change your password at any
time bv loEsins into Business Services Oniine at
http:iiwrdiocialsecurity.gov/bso/bsowelcome.htm. After successfully logging
in,'and going to the 'BSO Main Menu', select the "Account Mainteianõl
link.

See Next Page
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Suspeet Soeial Security Fraud?
Please visit http://oig.ssa.gov/r or call the Inspector General's Fraud Hotline
at 1€0G269027i (TTv 1-Sõb-501-2101).

If

ffi

You Have Questions

If you have any questions,

please call us at L-8W-772-62?0 between 7:00 a.m.
and ?:û0 p.m. Eastern time, Monday through Friday. We can answer most of
your questions over the phone. When you ?all, please have this letter with
you to help us answer your questions. You can also e-mail your questions to
e-mployerinfo@ssa.gov or write us at the address shown on the first page of
this letter.
S
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Your employer, TOWN OF' NORWICH, VERMONT, in NOR\trICH, VT has
Þeen notified of your request to access "Social Security Number Verification
Service (SSNVS)", and "View Status, Errors, and Erroi Notices with Name
and SSN Errors". Your employer's notice contains your activation codes.
Upon approval your employer has been instructed tõ give you the activation
code. Once you have your activation code: you must- login, select Enter
Activation Code(s) from the Main Menu and enter your ãctivation code.

Your aetivation code will expire

this serviee.

45 days fr.om

the date yon requested

If it

has been more than 10 days and your employer hasn't received your
-can request to have â new one mailed by logging in and
selecting "View Pending
Services".

r

If it has been more than 45 days and ;your activation code has expired, you
request this service by logging in and selecting "Request New
3:iLt"1|

x

activation._c_9de, you
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February 13,2020
R. Arnold

Re: Materials on Fair and lmpartial Policing in February 12 packet
Board Members and Town Manager Durfee
I thank Herb for gathering information on Fair and lmpartial Policing from VLCT, and b¡,
association, the Vermont Attorney General's Office. I write to contextualize the materials
gaiirereci in ihe February i2 packeiwiih my own uncierstanciing. iviy unciersianciing is inÍormeci
in part by materialthat appeared in the January 15 and January 22 Selectboard packets and
numerous conversations with advocacy groups and community organizers. At a future meeting I
hope we consider information from the ACLU of Vermont, the Vermont National Lawyers Guild,
and my previous memo, in conversation with this information provided by our Town Manager.

The material provided in the packet by VLCT from the Attorney General's office is dated from
2017 and does not reflect the most current information on FIPP. ln May 2019, Act 41 was
signed into law by Governor Phil Scott. Acl41 provides that the state's model fair and imparlial
policing policy be established as a "baseline that all law enforcement agencies and constables
are required to adopt." The model policy was adopted by the Town of Norwich in 2018. Act 41
also provides that municipalities "may choose to include more robust requirements in their own
policies."

I

The state model policy that is in place in Nonruich includes a "savings clause" from federal law
U.S.C. S 1373 and I U.S.C. S 1644. Petitioners of the enhanced FIPP have advocated that the
model policy's savings clause is one of several loopholes or allowances that make possible
collaboration between NPD officers and ICE agents, and that limit the police department's ability
to protect the full diversity of our community. The proposed enhanced FIPP in Article 32 omits
references to 1373 and 1644 and also includes a sentence that reads "Nothing in this policy
violates federal law."
Our Town Manager has expressed concern that an FIPP that omits the savings clause forces
Officers to violate federal law.
I believe law enforcement officers, the Attorney General, and advocacy groups would all agree
that state law mandates that no state governmental entity will be responsible for determining
whether or not a policy complies with federal law. The Attorney General's metric for evaluation is
whether or not a policy provides the minimum protections found in the state model policy. The
Attorney General's office is only in charge of making sure that Norwich's policy meets the
baseline of the state model policy. The determination of the proposed enhanced FIPP's federal
compliance is left up to us as a town and, if challenged, the courts.

The Town of Hartford has expended much emotional and fiscal labor in determining if their
similar ordinances make their community vulnerable to court challenges. ln January, their
contracted legal advice determined that "there is a high likelihood that a court would find that
[ordinances without a savings clause] do not need to comply with sections 1373 and 1644
because those provisions violate the Tenth Amendment's anti-commandeering doctrine."
"Courts across the country have uniformly held that sections 1373 and 1644 are
unconstitutional," the memo states, "and that it is highly likely that the United States District
Court for Vermont would reach the same conclusion." The legal memo also points out instances
where the courts have determined that similar policies are not in violation of federal law at all,
rendering of course question of an officer's commitment to 1373 moot.
For those concerned about the ability to certify compliance with federal law on grant

applications, the federal government would have no basis to restrict Non¡rich's access to federal
grant funds based on any alleged non-compliance with sections 1373 and 1644 because the
courts have demonstrated that it is highly likely that the District of Vermont would find that
sections 1373 and 1644 are unconstitutional. (Relatedly, I invite all of us to consider whether the
status of our Town's buildings, sidewalks, trails, and other social and physical infrastructure are
in full compliance with other federal laws such as the American Disabilities Act.)
Finally, I appreciate VLCT's email correspondence that states that they respect the autonomy of
their individual member towns. At the time of writing, the City of Burlington has begun
conversations to enhance their FIPP in a manner that is identical to the policy proposed for
Norwich. As communities in the Upper Valley and beyond look to enhance their FIPP to reflect
the full needs of their diverse communities, it is my belief that VLCT will need to advise in a way
that more accurately reflects the needs of our community.
With appreciation,
Roger Arnold

"S{o ""'o'o

'd

Gmail - FÌnüsü:& Ilrrpartial Policing

M Gmaîl

r

Roger Arnold <rogerarnoldvt@gmail.com>

FW: Fair & lmpartial Policing
1 message

Herb Durfee <HDurfee@norwich.vt.us>

Fri, Apr 3,2020 at 9:34 AM

To: Roger Arnold <rogerarnoldvt@gmail.com>

Herb
Herbert A. Durfee, lll
Town Manager
Town of Norwich

PO Box 376
Norwich, VT 05055
802-649-1419 ext. 102
802-698-3000 (cell)
802-649-0123 (fax)

From: Herb Durfee
Sent: Wednesday, March 11, 2020 L2:.20 PM
To: 'Fred Satink'
Cc: Miranda Bergmeier; Joe Damiata; Jim Carrien; Wade Masure
RE: Fair & Impaftial Policing

Subject

Great clarity, Fred. Thanks!

Herb
Herbert A. Durfee, lll
Town Manager
Town of Norwich

PO Box 376
Non¡¡ich, VT 05055
8A2-649-1419 ext.102

802-698-3000 (cell)
802-649-0123 (fax)
https://mail.google.com/mail/u/0?ik=260e952df6&view=pt&search=all&permthid=thread-f%o3A166295857Ußnrc90&simpl=msg-f7o3A

1662958578/;03231690
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From: Fred Satink Imailto:fsatink@vlct.org]
Sent: Wednesday, March 11, 2020 10:56 AM
To: Herb Durfee
Cc: Miranda Bergmeier; Joe Damiata; Jim Carrien; Wade Masure
Subject: RE: Fair & Impartial Policing

Good morning Herb-

Thanks for your thoughtful inquiry. l'd like to go back my January 22nd email, as I think reviewing that will be instructive.
Below is a pertinent section of that email:

This email provides some clarification on the potential insurance coverage implications if the proposed article is enacted
It is not our intent to sway the town's decision either way, but to simply provide insurance coverage advisory information.
The fact that each situation or claim has its own unique set of factors and characteristics, makes it extremely difficult to
determine whether a given scenario qualifies for coverage. ln reality, each "incident" is evaluated on its own merits and
facts, and is adjudicated according to the Agreements, Conditions, Definitions, and Exclusions in the PACIF coverage
documents. With regard to the proposed article, exclusion "6'n in the Public Officials Liability coverage (page 87 of

the Property and Casualty Coverage Document) may come into play.

lt

reads:

"For any loss brought about or contributed to by the fraud, dishonesty, or bad faith of a Member or
arising from the deliberate v
,;þþ, or local statute,_9fulpq, rule or reggþtigg.
This exclusion will not apply to the Named Member if the fraud, dishonesty, bad faith or deliberate
violation of statute, ordinance, rule or regulation was not committed by or with the knowledge and
consent of the Named Member."

What this means is that if a public officials liability claim occurs, and it is determined that the town deliberately
violated a law as it relates to that claim, that the result ma¡¿ be that there is no public officials liability coverage. I
should note that other lines of coverage are not impacted by the above exclusion. To determine if the exclusion
might come into play with regard to this specific arlicle, the town may wish to consult with independent legal
counsel to clarify whether the article as proposed would require the town to violate any laws, etc., as noted
above.

The important piece here, is that the exclusionary language applies to Public Officials Liabilitv coverage, and therefore
does not affect your general liability coverage - which is what would apply to police officers who are performing their law
enforcement duties. Thus police officers performing their duties as directed would still be afforded coverage under the
Casualty Coverage Section lll, according the Agreements, Conditions, Definitions, and Exclusions in the PACIF coverage
documents.

ln my view, it would be Selectboard members, and other appointed officials who might be the individuals most impacted
by the POL exclusion - depending on the situation and specifics of the alleged "harm"/claim.

Hope this is helpful.
Regards,
Fred

https://mail.google.com/mail/u/0?ik=260e052df6&view=pt&search=all&permthid=thread-fVo34166295857UO3231690&simpl=msg-f7o3

A.1662958578,l'03231690
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Frederick J. Satink
Vermont League of Cities & Towns
Deputy Directol Undenrvriting & Loss Control
89 Main St.
Montpelie¡ Vermont 05602
802-262-1 948

(d

irect line)

800-649-791 5

fsatink@vlct.org

Make vehicle and building changes on your own. Register for our new member

Policy Portal

!

From : Herb Durfee <HDurfee@nonwich.vt.us>
Sent: Tuesday, March 10,2020 7:00 PM
To: Fred Satink <fsatink@vlct.org>
Cc: Miranda Bergmeier <MBergmeier@norwich.vt.us>; Joe Damiata <jdamiata@vlct.org>; Jim Carrien
<jcarrien@vlct. org> ; Wade

M

asure <wmasure@vlct. org>

Subject: RE: Fair & lmpartial Policing

i.'iilììi:ij

This emailoriginated from outside of VLGT's emailsystem. Maintain caution when opening
external I i n ks/attach ments

Fred,

Some additional follow-up to your January 22,202A e-mail to me on Fair & lmpartial Policing, especially since the
following article passed during Town Meeting last week:

Article 32. Shall the voters of Nonuich approve an enhanced state ¡nodel Fair and lmpaftial Policing Policy as it is written
which will limit collaboration with federal immigration officials and welcome and protect the rights of all people living in and
passrng through Narvvich?

From your e-mail of January 22, it seems that, in general, Norwich employees, especially police officers are covered by
VLCT-PACIF's insurance. Howeve¡ your e-mail does not seem to "guarantee" coverage, hypothetically speaking, should
an officer willfully provide information to LC.E in conformance with federal law but understand such responsibility may be
counterto Town/State policy, et al (i.e., breaking local/state "law"). Conversely, an offìcer may also not be covered related
to instances where they are adhering io municipal/State policy, et al but refuse to offer information to l.C.E. (i.e., to many
breaking federal law).

ln either case above, the integrity and actions (related to breaking the law) of the police officer could be called into
question.
https://mail.google.com/mail/u/0?ik=26ÛeÛ52df6&view=pt&search=all&permthid=th read-f Vo3A16629585'1811103231690&simpl=msg-f7o3A1662958578;1:03231690
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When becoming a police officer (via the VT Policy Academy), the individual takes an oath stating, "On my honor, lwill
never betray my badge, my integrity, my character or the public trust. I will always have the courage to hold myself and
others accountable for our actions. I will always uphold the Constitutian, my community and the agency I serue".

\ly'hen a police office is hired in Norwich, that individual takes an oath of affirmation of allegiance and an oath of office. The
oath of affirmation of allegiance state, "/ fname] do solemnly swear/affirm that I will be true and faithful to the State of
Vermont, and that I will not, directly or indirectly, do any act or thing injurious to the Constitution or Government thereof.
So help me God. I do solemnly swear that I will suppott the Constitution of the United Sfafes. So help me God'. The oath
of office reads, "/ [name] do solemnly swear/affirm that I will support the Constitution of the United Sfafes and the
Constitution of the State of Vermont and the ordinances of the Town of Norwich and that I will faithfully discharge the
duties of the office of Police Officer according to the best of my ability. So help me God'.

According to the "Agreement Between Town of Norwich and New England Police Benevolent Association" (Union
Contract) in Section 6.02 B. - Discipline and Discharge indicates lhat, " ...examples of conduct which warrant disciplinary
actions shall include...conduct unbecoming a police officef' . The actions above calling into question an officer's integrity
and related to policy/law compliance could be considered unbecoming a police officer and, thus, subject to disciplinary
action, especially given the oaths taken by a police officer.

ln addition, according to the Union Contract, Section 5.08

-

lnsurance Coverage reads as follows:

"The Town agrees to provide all insurance coverages provided in the Agreement, subject to the eligibility requirements of
the individual insurance carrier. The Town shall be held harmless for any and all costs or claims in the event that the
insurance carrier denies coverage of such a claim; further, the Town will not be liable for any act or omission of any
insurance carrier, its employees or agenfs, or any person furnishing professional seruices provided pursuant to the terms
of the insurance coverage. Any specific insurance plan or carrier nated in this Agreement may be changed at the Town's
discretion provided the new plan/carrier is reasonably comparable to the cunent plan/carrier as to coverage and
employee's payments (i.e., premiums and out-of-pocket expenses).

Given VLCT-PACIF's "may not be covered" statement could be taken by the Union as a lack of guarantee by the Town to
ensure liability coverage for its members. Thus, the Town could be found to be in breach of contract or conducting unfair
labor practices. As such, is there an additional "ride/' that can be attached to the Town's insurance policy with VLCTPACIF that can guarantee all police officers will indeed be covered should either of the above hypothetical scenarios
actually plays out. lf so, please let me know what I need to do. On the other hand, if not, what insurance advice can you
provide related to manage the risk of both the Town and its employees, assuming the Town moves fonrvard and adopts the
policy recommended by the voters at Town Meeting?

Thank you. lf you have any questions, let me know.

Herb
Herbert A. Durfee, lll
Town Manager
Town of Norwich

PO Box 376
Non¡r¡ich, VT 05055

802-649-1419 ext. 102
https://mail.google.com/mail/u/0?ik=260e052df6&view=pt&search=ail&permthid=thread-f7ûA16629585'7UO3231690&simpl=msg-f7o3A166295857U03231690
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802-698-3000 (cell)
802-649-A123 (fax)

From : Fred Sati nk [mailto:fsatink@vlct.org]
Sent: Wednesday, January 22,2020 9:00 AM
To: Herb Durfee
Subject: RE: Fair & Impartial Policing

Good Morning Herb:

As you are probably aware, providing exacting coverage opinions is very challenging, as every claim presents with its own
unique fact set. That said, I do want to provide as much information as I can. Given that the town has a town meeting
article that modifies their Fair & impartial Policing policy in such a way that it could potentially authorize or require
municipal law enforcement actions or non-actions that may violate law, the town should be aware that there could be
coverage implications.

This email provides some clarification on the potential insurance coverage implications if the proposed article is enacted.
It is not our intent to sway the town's decision either way, but to simply provide insurance coverage advisory information.
The fact that each situation or claim has its own unique set of factors and characteristics, makes it extremely difficult to
determine whether a given scenario qualifies for coverage. ln reality, each "incident" is evaluated on its own merits and
facts, and is adjudicated according to the Agreements, Conditions, Definitions, and Exclusions in the PACIF coverage
documents. With regard to the proposed article, exclusion "6" in the Public Officials Liability coverage (page 87 of

the Property and Gasualty Coverage Document) may come into play.

lt

reads:

"For any loss brought about or contributed to by the fraud, dishonesty, or bad faith of a Member q
arising from the deiiberate vio
ordinance,glgggþ!!9.
,_state,_@,
This exclusion will not apply to the Named Member if the fraud, dishonesty, bad faith or deliberate
violation of statute, ordinance, rule or regulation was not committed by or with the knowledge and
consent of the Named Member."

What this means is that if a public officials liability claim occurs, and it is determined that the town deliberately
violated a law as it relates to that claim, that the result ma¡4 be that there is no public officials liability coverage. I
should note that other lines of coverage are not impacted by the above exclusion. To determine if the exclusion
might come into play with regard to this specific article, the town may wish to consult with independent legal
counsel to clariff whether the article as proposed would require the town to violate any laws, etc., as noted
above.

We greatly respect the autonomy of our individual municipal members, and therefore only provide this information in an
advisory role, to fulfill the town's request for an insurance coverage opinion on this issue. I appreciate you reaching out for
our input, as I had planned to touch base if you did not. I should note that the Town of Hartford asked for and received a
similar opinion with regard to proposed changes in their Fair & lmpartial policing policy. Winooski did not - and we were
unaware that such a proposal was being considered - or would have provided them with the same information.

Please feel free to contact me if you have additional any questions
Regards,
Fred

https://mail.google.com/mail/u/0?ik=260e052df6&view=pt&search=all&permthid=thread,-f Vo3A166295857U03231690&simpl=msg-f7o3

A166295A578;4;03231690
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Frederick J. Satink
Vermont League of Cities & Towns
Deputy Director, Underwriting & Loss Control
89 Main St.

Montpelie¡ Vermont 05602
802-262-1 948 (direct ine)
I

800-649-791 5

fsatink@vlct.org

From : Herb Durfee <HDurfee@nonruich.vt.us>
Sent: Tuesday, January 21,2020 4:55 PM
To: Fred Satink <fsatink@vlct.org>

Subject: RE: Fair & lmpartial Policing

r-1,'l^1

i

ili.li:i:

This email originated from outside of VLCT's email system. Maintain caution when opening
external links/attachments

Thx, Fred.

Herb
Herbert A. Durfee, lll
Town Manager
Town of Noruvich

PO Box 376
Nonruich, VT 05055

802-649-1419 ext. 102
802-698-3000 (cell)
802-649-0123 (fax)

From: Fred Satink [mailto:fsatink@vlct.org]
Sent: Tuesday, January 2t,2020 3:39 PM
To: Abigail Friedman; Herb Durfee
Cc: Jim Carrien

Subject: RE: Fair & Impartial Policing
https://mail.google.com/mail/u/0?1k=260e052df6&view=pt&search=all&permthid=thread-fVo3A166295857UO3231690&simpl=msg-f7o3 é.16629585784;03231690
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HiHerb-

Joe had passed this information along to me - and frankly, l'm glad to see your request because I did happen to catch
your Police Chief on WCAX discussing this issue. lt is an important question, since there are potential coverage
implications. We provided a formal response to the Town of Hartford, with regard to coverage and l'll work to find that and
will share with you tomorrow
Regards,
Fred

Frederick J. Satink
Vermont League of Cities & Towns
Deputy Director, Undenruriting & Loss Control
89 Main St.

Montpelie¡ Vermont 05602
802-262-1 948 (direct line)
800-649-791 5

fsatink@vlct.org

From : Abigail Friedman <afriedman@vlct.org>

Sent: Tuesday, January 21,2020 3:29 PM
To: Herb Durfee <HDurfee@noruvich.vt.us>
Cc: Jim Carrien <jcarrien@vlct.org>; Fred Satink <fsatink@vlct.org>

Subject: FW: Fair & lmpartial Policing
lmportance: High

HiHerb,
l've sent your question about the petitioned article over to the MAC attorneys. When do you need to hear back from them?
Please let me know.
For your PACIF question, I'm forwarding your message with the PACIF piece highlighted in yellow to Jim Carrien and Fred
Satink.

Also, if you're interested in information about Winooski, you could reach out to Jessie Baker JBaker@winooskivt.gov
https://mail.google.com/mail/u/0?ik=260e052df6&view=pt&search=all&permthid=thread-f 1o3A1662958578403231690&simpl=msg-f7o3

A16629585'7&;03231690
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Sincerely,

Abby Friedman

Directo¡ Municipal Assistance Center
Vermont League of Cities and Towns
89 Main Street, Suite 4
Montpelier, VT 05602
Direct Phone : 802-262-1 926
Website: vlct.org

inf ormotion contoined in this ironsmission may conlo¡n privileged ond confrde ntiol inf ormofion. lf is
inlended only for fhe use of the person/sJ to whom if rs oddressed obove. lf you ore not the inlended
recipíent, you ore hereby notified thot ony review, drsseminolion, dislrîbution or duplicofíon of this
cornmunicofion is prohibited. lf you ore nol lhe inlended recipient, p/eose confocl fhe sender by reply
emoil or fe/ephone ond destroy ol/ copies of fhe ar¡ginalrnessoge. Thonk you.

The

From : Herb Durfee <HDurfee@norwich.vt.us>
Sent: Tuesday, January 21,2020 12:49 PM
To: Abigail Friedman <afriedman@vlct.org>
Gc: Miranda Bergmeier <MBergmeier@norwich.vt.us>; Frank, Jennifer <Jennifer.Frank@vermont.gov>; Karen Horn

<khorn@vlct.org>; Maura Carroll <mcarroll@vlct.org>
Subject: Fair & lmpartial Policing

lmportance: High

I

"1 L

I I : 'l

This email originated from outs¡de of VLGT's email system. Maintain caution when open¡ng
external links/attach ments

Abby,

FYl, the Norwich Selectboard has allowed on the 2019 March Town Meeting a petitioned article related to fair & impartial
policing:

A¡ticle 32. Shall the voters of Norwich approve an enhanced state model Fair and lmpañial Policing Policy as it is wriften
which will limit collaboration with federal immigration officials and welcome and protect the rights of all people living in and
passrng through Norwich?

According to the supporters of the petitioned article, the text matches the Winooski "language" (whatever this is). I'm
wondering if VLCT has a formal legal position for municipalities, since the implications of the policy and recent judicial
decisions affect all municipalities in Vermont.

ln good conscience, as TM, I will not direct the NPD Police Chief to violate any law (local, state, or federal). On the same
token, my Police Chief wíll not order any of her officers to violate any such law either. However, I find that with adoption of
such policy (or ordinance), I and/or my offlcers may be asked to compromise our sworn oaths - PD especially.
https://mail.google.com/mail/u/0?ik=260e052df6&view=pt&search=all&permthid=thread-f7o3A16629585"18r';03231690&simpl=msg-f7o3 A1,662958578y';O3231690
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Would you please offer any insight that you can. Also, as a related question, would VLCT-PACIF insurance cover any
such compromise of sworn oaths (e.9., legal costs incurred, lack of adherence to "policy", etc. that VLCT typically
covers)? Thanks in advance.

Herb
Herbert A. Durfee, lll
Town Manager
Town of Non¡¡ich

PO Box 376
Norwich, VT 05055
802-649-1419 ext.102
802-698-3000 (cell)
802-649'0123 (fax)

https://mail.google.com/mail/u/O?ik=260e052df6&view=pt&search=all&permthid=thread-[Vo3A166295A57UO323169}&simpl=msg-f7o3 A1662958578r';O3231690
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Roger Arnold <rogerarnoldvt@gmail.com>

[Norwich] Recent cout decision on sanctuary cities. Does it impact Article 32?
Roger Arnold

<rogerarnoldvt@gmail.com>

Fri, Feb 28,2020 al2:22 PM

To: ckatucki@outlook.com

Cc: "Norwich Listserv (norwich@lists.vitalcommunities.org)" <norwich@lists.vitalcommunities.org>,
"rogerdavid.arnold@gmail.com" <rogerdavid.arnold@gmail.com>, Durfee Herb <hdurfee@noruvich.vt.us>

Chris,

First, I am happy to summarize and relay information on Article 32 that has been part of previous board
governance and Selectboard packets. Our packets are by necessity very long and unfortunately not
optimized for quick search¡ng, so members of the public may have missed the materials that have been
brought forward in the public record relating to Article 32. ln pointing the public to these materials, please
know that I am not speaking for the Town's governing body nor introducing new information.
Second, I can offer my own understanding on the Second Circuit ruling that you reference.
First, a summary and relaying of information.

Article 32 is the result of an advisory citizen petition to create an enhanced Fair and lmpartial Policing Policy
(FIPP) for Norwich. The petition asked that the Selectboard enhance Norwich's current state-model policy
by closing loopholes that allow collaboration between lmmigration and Customs Enforcement (lCE) and
Norwich Police Department employees. The Towns of Lebanon, Hanover, and Hartford have asked similar
questions of their Boards.
At the January 15 meeting, several community members spoke in support of the petition during public
comment. By closing these loopholes, community members argued, Norwich willensure full protection for
our diverse community and make sure that Norwich Police Department resources are not being used for
federal immigration enforcement. Residents spoke to how an enhanced policy would provide protections for
migrant farmworkers who sustain Vermont's dairy industry. They also read testimony from an undocumented
Dartmouth student who felt unsafe because of how these loopholes restricted their ability to leave campus
and participate more fully in the Upper Valley community.
I have authored a memo in support of Article 32 that was included as part of the January 22 Selectboard

packet (page 33), alongside materialfrom the ACLU of Vermont (page 56), and the Vermont National
Lawyers Guild (page 66). A strikethrough version of the current FIP policy with proposed changes is on
page 39 of the January 22 packet and a copy of the proposed enhanced policy is on the main page of the
town's website. The current state-model policy in place right now is on the Police Depaftment's website.
Town Manager Herb Durfee provided correspondence from the Vermont League of Cities and Towns and
information from the Vermont Attorney General's Office for the February 12 packet (page 147). I wrote a
response to these materials and that response is included in the February 26 packet (page 50). Packets for

Selectboard meetings are here:

htt@paQKCls/

I am happy to send some or all of these materials directly to you or any other interested citizen

Second, an offering of a perspective on the Boston Globe article

https://mail.google.com/mail/u/0?ik=26Ael52df6&view=pt&search=all&permmsgid=msg-a7o3Ar-511

I 6091396M648349&simpl=msg-a7o3Ar-51
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My understanding is that this holding applies ONLY to JAG/Byrne funding. The Second Cirbuit is the only
Court to take this stance, while the 3rd, 7th, and gth have denied the Department of Justice's right to
condition funding on 1373 compliance. This split is likelyto be resolved definitively in the Supreme Court.

A recent VPR article summarizes what is happening in the Upper Valley: http_S://www.vpr.otg/post/uprcrvalley-communities-vot g-cooperation-us-im¡¡jgration-authorities#stream/0
ln Nonruich, the outcome of Article 32 will advise the Board as to whether or not they should adopt an
enhanced Fair and lmpartial Policing Policy. To date this topic has never been a formal agenda item. When
or if the Board takes this up as an agenda item, my personal belief is that governance will need to happen in
dialogue with our Police Department, Town Manager, and other key authorities. Voters must meanwhile
consider the information that has been put forward in publicly-available documents to date and make a
decision on how tc ad'.,ise the board.
With appreciation for your question,
Roger Arnold
Selectboard Member

Route 132
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DRAFT
Town of Norwich Digital Media Policy
Effective: Upon Adoption
Purpose: The purpose of this policy is to provide standards for the appropriate use of digital
media and the internet and to identify which social media platforms may be used by the Town as
Government Speech Forums and Limited Public Forums. This policy covers digital meeting
platforms including the Town Zoom rM account.

I Authority: This policy is adopted

in accordance with24 V.S.A. $$

ll2l,1122

and 872.

And?

Applicability: This Policy applies to any employee, volunteer, official (whether elected or
appointed), officer or agent ofthe Town and to any digital forum or platform owned by the
Town, including all Government Speech Forums and Limited Public Forums (each, a "Town
Platform"). This policy shall apply to such persons exclusively in their capacity as agents of the
Town and not in their respective capacities as private individuals.

Policy: No employee, elected or appointed official shall

use a Town of Norwich digital media
platform, except as authorized by the Town, there being no individual speech rights attaching to
any Town Platform for such persons. No such person shall use a Town Platform to denigrate or
in any way negatively comment on elected or appointed officials, or any citizen of the Town of
Norwich, or otherwise cast the Town in an objectively negative light. No social media posting
may contain language that is profane, obscene, sexual, or defamatory or encourage illegal
activity. This policy appties to speech that is either posted on a Town Platform or is originated
from Town Electronic Equipment.

While this policy generally applies to the most popular social media sites, it is acknowledged that
social media is an evolving communication tool and new sites may become available over time.
Section 1: Definitions:
Comment means a statement, post, image, remark, or response submitted by a Town official or
member of the public to the Town's social media platform(s), including hyperlinks (links) and
any medium of content.

Digital media platform refers specifìcall), to the Town Of Norwich Zoom rM account. This
platform will be used by the Selectboard and all Selectboard appointed committees and
commissions for all meetings during the State of Emergenc), declared bv Governor Scott on
March ?? and the Town of Norwich YouTuberM account.

A "Govemment

I

Speech Forum" is available only for the municipality to convey information.
Public user comments are disabled on government speech forums. Many official municipal
websites are govemment speech forums, used exclusively by municipalities to post information
about initiatives or events. For purposes of this policy, Government Speech Forums are the Town
of No¡'wich website, official email accounts for each department, employee, or elected offìcial
and any similar platform that may be deployed in the future and that is owned or controlled by
the To*n for Town business and communication. This policy also includes the websites

1

developed and administered by Town appointed committees and commissions (eg. Trails
Committee. Energ)¡ Committee. etc).

A "Limited Public Forum" allows discussion of certain topics; user comments must be lelated or
they are subject to removal. One example is a municipalit¡,'s Facebook page that has been
enabled to allow users to post comments and replies to municipal posts.
For purposes ofthis policy,
Limited Public Forums include the Police Facebook page, the Fire Department Facebook page,
and the Recreation Council Facebook page and any similar platform that may be deployed in the
future and that is owned or controlled by the Town fol Town business and communication.

Moderator means the Town Representative responsible for monitoring the content posted via
digital media platforms to ensure content complies with this Policy for appropriate use,
messaging and branding, consistent with the goals of the municipality. The Moderator for the
Town of Norwich website is the Town Manager or his/her designee(s). The Moderator for the

Norwich Police Facebook page is the Police Chief or his/her designee. The Moderator for the
Norwich Fire Department is the Fire Chief or his/her designee. The Moderator for the Norwich
Recreation Department is the Recreation Director or his/her designee.

Town Electronic Equipment means all Town-owned electronic equipment including, but not
limited to, computers, cell phones, smart phones, and any other equipment that may be utilized to
send or receive electronic communications.
Town Representatives means any employee, volunteer, offìcial (whether elected or appointed),
officer or agent ofthe Town in such person's capacity as such.
Town Social Media or Town Social Media Platform means those Town Platforms that are
characterized by live and interactive postings by users, such as the Town Facebook pages.
Town Website or Offìcial Town Website means the official website/domain of the Town, with
the url address of http://norwich.vt.us/
User means a member of the general public who acçesses, comments, or posts content to Town
social media platforms.

Section 2: Conduct of Town Representatives
Those designated and authorized to utilize Town Platforms shall do so with the understanding
that they are representing the Town of Norwich via social media outlets and must conduct
themselves in ways that do not impair the interests of the Town. Town officials' use of Town
Platforms shall comply with this Policy, and the Town's Personnel and Sexual Harassment
Policies. This includes any usage of Town Platforms from outside of the workplace.
Use of the Town of Norwich ZoomrM account is limited to Town of Norwich activities. Use of
the account must be scheduled (as per scheduling ofspace for meetings) through the Town
Manager's Assistant. The Town Manager's Assistant will be responsible for uploadine meeting
content onto the Town of Norwich YouTuberM account.
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When a Town Representative responds to a comment in his/her capacity as a Town
Representative, the official's name and title should be made available.

Information posted to Town Platfoms is public information, and all comments and posts by
Town Representatives are subject to Vermont's Public Records Law. Town Representativeg
should have no expectation of privacy legarding the information posted_on Town Platforms nor
in anything created, sent or received on Town electronic equipment.
The Town may monitor any and all transactions, communications and transmissions to ensure
compliance with this Policy and to evaluate the use of its equipment.
When conducting Town business, Town Representatives are expressly prohibited from
disclosing any information via comments or posts to Town social media platforms that is known
or should reasonably be expected to be confidential.

Town Representatives shall not use personal accounts to disclose Town information whether on
Town Platforms or otherwise. All Town Representatives are free to express themselves as
private citizens in any forum other than the Town Platforms to the degree that their actions do
not 1) suggest or imply that the views expressed are those ofthe Town or 2) post any content that
violates this Policy as being confidential or constituting Town information.
This Policy shall be made part of the Town Personnel manual.

Section 4. Town Email system Rules and Responsibilities

a. Users

of the Town email system are governed by the following rules of conduct 1)
Comments contain¡ng, const¡tut¡ng, or linking to any of the following inappropriate forms
of content shall not be permitted. 2) Content perceived by anyone to be inappropriate will
be investigated by the Town Manager, or if written by the Town Manager, by the
Selectboard.

b.
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The following is not permissible: 1) Content that is profane, obscene, or sexual
language; 2) Content that promotes, fosters, or perpetuates discrimination on the basis
of race, creed, color, age, religion, gender, marital status, status with regard to public
assistance, national origin, physical or mental disability, or sexual orientation; 3)
Solicitations of commerce, including but not limited to advertising of any business or
product for sale; 4) Disruptively repetitive content; Conduct or encouragement of illegal
activity; 5) lnformation that may tend to compromise the safety or security of the public
or public systems; 6) Malicious or harmful software or malware; 7) Defamatory or
personal attacks; 8) Threats of violence or to public safety; 9) Confidential, private, or
exempt information or records as defined by State law; 10) Conduct that violates any
federal, state, or local law; 1 1) Copyrighted materials in violation of State of federal law;

or 12) Comments that are clearly unrelated to the subject matter of any post made on
the platform by or on behalf of the Town of Nonruich.
Section 5.: User Comments: Rules and Guidetines
This Section applies to users'rvho access or comment on the Nonvich Police, Fire Department
orwich Rec
This
section's provisions governing user comments on Town social media platforms shall be
displayed on all Town social media platforms or made available by hyperlink from the Town's
official website. Users shall be informed that agreement to its terms is a prerequisite to
parlicipating in the Town's social media platforms.

I All users to the Norwich Facebook

pages and Norwich Trails Committee website must clearly
identify themselves; anonymous posting shall not be allowed. A comment posted by a member
of the public on any Town social media platform is the opinion of the commentator or poster
only, and publication of a comment does not imply endorsement of, or agreement by, the Town
of Norwich, nor do such comments necessarily reflect the opinions or policies of the Town of
Norwich. The Town of Norwich does not guarantee the authenticity, accurâcy, appropriateness,
or security ofposted hyperlinks, websites, or content linked thereto.

Comments by authorized Town offìcials shall be allowed on Town social media platforms only
when consistent with the provisions of this policy. Comments containing, constituting, or linking
to any of the following inappropriate forms of content shall not be permitted on any type of
Town social media platform and are subject to editing, removal or restriction, in whole or in part
by the Chief of Police, Chief of the Fire Department, or Town Manager:

l) Content that is profane, obscene, or sexual language; 2) Content that pl'omotes, fosters,
or perpetuates discrimination on the basis ofrace, creed, color, age, religion, gender,
marital status, status with regard to public assistance, national origin, physical or mental
disability, or sexual orientation; 3) Solicitations of commerce, including but not limited
to adverlising ofany business or product for sale;4) Disruptively repetitive content;
Conduct or encouragement of illegal activity; 5) Information that may tend to
compromise the safety or security of the public or public systems; 6) Malicious or
harmful soítware or malware; 7) Defamatory or personal attacks; 8) Threats of violence
or to public safety; 9) Confidential, private, or exempt information or records as defined
by State law; l0) Conduct that violates any federal, state, or local law; l1) Copyrighted
materials in violation of State of federal law; or 12) Comments that are clearly unrelated
to the subject matter of any post made on the platform by or on behalf of the Town of
Norwich.
Any content that is removed will be shared with the other content managers
The Town of Norwich reserves the right to deny any user who violates this Policy access to
posting to Town social media platforms. Users may be temporarily or permanently restricted
from accessing Town social media platforms if they violate this Policy. To contest the restriction
of access to a social media platform, the user must submit a written statement providing grounds
for reinstatement to the Town Manager. Requests will be responded to on a reasonably timely
4
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basis, and access will be restored if it is determined that the grounds for reinstatement are
sufficient. A statement that the user will abide by this Policy in the future may typically be

sufficient.
Section 6: Public Records Law - Compliance
Town social media platforms and their related content are subject to Vermont's Access to Public
Records Law. Records that are produced or acquired in the course of Town business, including
material posted to Town social media platforms, may be a public record and therefore, there
should be no expectation of privacy in regards to the information posted on Town social media
platforms. Public records, regardless offormat, are available for inspection and copying during
customary business hours unless there is a specific statute exempting the record from public
disclosure. Those records exempt from public inspection and copying are set out at I V.S.A. $
317(c).
The official Town website and Town social media platforms including town of N
Committee website shall clearly indicate that any content or comments posted or submitted for
posting in whatever format are subject to public disclosure. Content telated to Town business
shall be maintained in an accessible format so that it can be produced in response to a public
records request. Users shall be notified that public disclosure requests must be directed to the
proper custodian of public records. The name, title, and contact information for the proper
custodian of public records shall be posted on each Town social media platform.
Deleted:

f

Section 7: Public Records Law - Retention
Relevant records retention schedules apply to content on the offlcial Town website as well as to
Town social media platforms. Content posted or submitted for posting shall be retained pursuant
to Vermont's Public Records Law in its standard format and in accordance with applicable
disposition orders and retention schedules as established by the Vermont State Archivist.
Section 8: Open Meeting Law

-

Compliance
Formattêd: Font: Not Bold
Formatted: Font: Not Bold

Zoom rM account must be recorded. Information on meeting date/time and Zoom rM access must
Formattêd: Font: Not Bold

Town of Norwich ZoomrM account will be posted on the Town of Norwich website.

All

posts by members of the Town's public bodies that relate to Town business are subject to
Vermont's Open Meetings Law. Members (elected or appointed) of any Town public body
should refrain from using Town social media platforms to discuss the business of the public body
or take action by the public body in violation of Vermont's Open Meeting Law. Furthermore,
members of public bodies should refrain from commenting on or responding to inquiries related
to quasi-judicial matters within the subject matter jurisdiction of their respective public bodies.
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Members of Town public bodies may utilize Town social media for gathering public input and
fostering of public discussion related to the role with which the public body has been charged by
statute, in the case ofthe Selectboard, or the Selectboard has charged the respective committee,
provided that the use is authorized in accordance with and conforms to this Policy,

Information posted by the Town of Norwich on its social media platforms will supplement and
not replace required notices and standard methods ofproviding warnings, postings, and
notitìcations required to be made with regard to public meetings and hearings under Vermont
law.
Section 9 - Enforcement against Town Representatives
Employees found in violation of this Policy may be subject to disciplinary action, up to and
including termination of employment in compliance with the Town of Norwich personnel Policy,
employment contract, or collective bargaining agreement as appropriate.
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